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INTRODUCTION

Trafficking in persons is a multidimensioned problem which demands a multifaceted response.
This introduction explains the approach taken for inclusion of instruments in this Resource Guide.

I. WHAT IS TRAFFICKING IN PERSONS?

A. Trafficking Protocol definition

The United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children (the Trafficking Protocol) provides the first internationally recognized definition of
trafficking in persons.
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However, trafficking in persons is a complex and evolving problem that can not be reduced
merely to a set of definitions. Definitions are useful in defining the scope of the problem, in setting
expectations for action and in gathering reliable data, among other things. On the other hand, what
constitutes trafficking in persons is not limited by its definition, and needs to be examined in detail in its
actual context.

B. Multidimensional problem

Trafficking in persons is a multidimensional form of exploitation. Trafficking involves many forms
of exploitation, including violations of human rights and fundamental freedoms, forced labour, debt
bondage, exploitation of migrants and migrant workers, forced labour, labour exploitation, sexual exploita-
tion, violence and discrimination against women and the sexual, labour and other exploitation of children.
Trafficking is also itself a form of exploitation.

Each form of exploitation falls within one or several dimensions - including human rights, slavery
and slavery-like practices, trafficking, migration, labour, gender, child, law enforcement and legal - each
of which has its own conceptual, legal and other frameworks.

Additionally, there are multiple types of trafficking: of children, women or men; internally from rural
to urban areas and internationally across national boundaries; for legal labour and for illegal labour;
involving complete force to some level of consent at any one of its stages. Each different type of
trafficking has different dimensions.

Not only does trafficking in persons have multiple dimensions, but each can have other implications
at each stage of the trafficking spectrum.1 For instance, measures for prevention and protection have
implications on human rights and gender. Measures for repatriation and return impact on migration.
Measures for recovery impact on gender and child dimensions.

C. Interrelated web of contexts

Trafficking takes place in an interrelated web of varying contexts that increase vulnerability of
individuals to trafficking and create the conditions in which trafficking is more likely to occur.2 These
contexts encompass a range of situations, including poverty, gender and caste discrimination, situations
of conflict, transitional economies, human rights violations, corruption and transparency, migration policy,
labour conditions, lack of citizenship and demand.

1 There are many stages to the trafficking spectrum, including prevention, protection, recovery, rehabilitation, reintegration,
return, repatriation and prosecution of traffickers.

2 See, for example, Jyothi Sanghera, "Thinking Through, Thinking Beyond: A Critical Framework of Analysis for Strategic
Action", p. 7, Discussion Draft, unpublished document. "Many causes have been attributed to the growth in trafficking
in persons and in children, including poverty, lack of sustainable livelihoods, structural inequities in society, gender
discrimination, war and armed conflict, and other forms of natural or constructed disasters. However it is critical to
understand that these factors are not in themselves the causes of trafficking; they merely exacerbate the vulnerability of
marginalized and disadvantaged groups and render them increasingly more amenable to a variety of harms."
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II. WHICH LEGAL AND OTHER INSTRUMENTS SHOULD BE USED
TO RESPOND TO TRAFFICKING IN PERSONS?

A. Narrow scope of instruments

At first glance, only a limited number of international and regional instruments have been adopted
specifically to address trafficking in persons, namely:

• The 1949 Convention for the Suppression of the Traffic in Persons and of the Exploitation of
Prostitution of Others (the 1949 Convention),

• The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children (the Trafficking Protocol),

• The Recommended Principles and Guidelines on Human Rights and Human Trafficking (the
Recommended Principles and Guidelines),

• The Bangkok Accord and Plan of Action to Combat Trafficking in Women (the Bangkok Accord),

• The Asian Regional Initiative against Trafficking in Persons, Especially Women and Children
(ARIAT) Regional Action Plan (the ARIAT Regional Action Plan),

• The ASEM Action Plan to Combat Trafficking in Persons, Especially Women and Children
(the ASEM Action Plan),

• The SAARC Convention on Preventing and Combating Trafficking in Women and Children for
Prostitution (the SAARC Convention) and

• The Co-Chair's Statement from the Bali Ministerial Conference on People Smuggling, Trafficking
in Persons and Related Transnational Crime (the Bali Conference Co-Chair's Statement).
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A few additional instruments contain isolated provisions that address trafficking in persons, such as:

• The Convention on the Elimination of All Forms of Discrimination against Women (the
CEDAW Convention) and

• The Convention on the Rights of the Child (the CRC).

However, as shown above, trafficking in persons is a multidimensional problem and as such
requires a multifaceted response.

B. Broader scope of instruments

Unfortunately, no one instrument addresses all dimensions of the problem of trafficking or offers a
multifaceted response. The Trafficking Protocol is perhaps the most ambitious instrument as it seeks to
provide a comprehensive international approach to trafficking in persons. However, the Trafficking
Protocol was drafted from the perspective of law enforcement rather than the perspective of the human
rights or gender or migration or any other dimension.

In fact every instrument reflects the perspective of a particular dimension or dimensions. This
perspective determines the way in which the problem or issue is perceived. The way in which the problem
or issue is perceived determines the response/nature of the instrument. For instance, instruments against
slavery-like practices reflect the perspective of the slavery-like practice dimension, viewing trafficking in
persons for debt bondage as a slavery-like practice. Therefore, instruments against slavery-like practices,
such as the Supplemental Slavery Convention, emphasize provisions that respond to the slavery-like
dimension of trafficking and minimize provisions that respond to the gender dimension of trafficking.

As shown above, only a few instruments have been developed specifically to respond to the
trafficking dimension. And even these instruments come from a variety of perspectives, for instance
human rights, gender, child, migration and law enforcement. Therefore, it is necessary to consider
instruments from every dimension as each offers a necessary, though not comprehensive, perspective.

C. Multifaceted response

Because trafficking in persons is a multidimensional problem, there is no comprehensive,
overarching, agreed upon; framework of trafficking to which instruments have been drafted. Instead,
there exists a mosaic of different instruments which are often complementary or overlapping and are
sometimes conflicting or contradictory. Trafficking in persons can not be adequately and effectively
addressed without a comprehensive understanding of the multiple factors that create the problem, and
without knowledge of the complete range of instruments that can be used in response.

Although the perspectives and subsequent responses of each dimension may not fit together
neatly, no one view is sufficient. Instruments from each dimension must be used in combination with and
complimentary to one another. Even though the perspective of one dimension may be more relevant to a
particular case of trafficking, it is necessary to consider the problem of trafficking, and its responses, from
a number of different lenses. These other perspectives of must be considered and their purposes must
not be undermined.

When viewed in this context, numerous international and regional instruments become relevant to
combating human trafficking. These instruments can, and should, be used in conjunction with trafficking
instruments and trafficking-specific provisions of general instruments to provide a comprehensive frame-
work for combating trafficking in persons across the entire trafficking spectrum.

D. Instruments addressed in the Resource Guide

This Resource Guide recognizes the complex multidimensional nature of trafficking. As such, the
Resource Guide includes instruments addressing the following dimensions of trafficking:3

Note that the dimensions of trafficking discussed in this Resource Guide do not constitute an exhaustive consideration of
every possible dimension of trafficking. For instance, trafficking has been recognized to be a development problem and
the Resource Guide does not address instruments relating to the development dimension. Consideration of instruments
relating to all possible dimensions would be a limitless task. Instead, the scope of the Resource Guide is limited to the
most directly pertinent dimensions.
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2. Obstacles to enforcement

Admittedly, it is difficult to combat trafficking in the absence of a legal framework and other
measures to prevent and eliminate it at the national level, particularly for States where trafficked women
and children originate. However, there can also be serious problems even when trafficking laws are in
place. Poor implementation can easily defeat the purpose for which these laws were enacted. The
problem of poor implementation is usually the result of lack of resources, and more importantly, the
government's lack of political will to implement these laws effectively. Thus, with poor implementation,
weak law enforcement and corruption, sending States may find combating trafficking to be an insurmount-
able task.

Moreover, the fact that a number of receiving countries approach the problem as one of illegal
migration and prefer to address it as a national social and security concern further aggravates the
situation for sending countries, because their nationals are treated as violators of immigration and other
security laws rather than as victims. This scenario only brings to fore the need for a genuine resolve
among States to combat trafficking through greater cooperation and collaboration between and amongst
themselves.

• Chapter 2 of this Resource Guide provides a brief discussion of selected law enforcement
issues related to trafficking.

IV. CONCLUSION

The problem of trafficking in persons, especially women and children, existed even before any
international or regional legal instruments and arrangements to combat it were adopted. Over the years,
not only has the problem grown in size, but it has also developed into a more scheming, vile, and
depraved practice. All States must, therefore, take the existing legal frameworks in the international,
regional and national levels seriously, so that these instruments and laws can catch up with the rapid
growth and varying modes of trafficking. Only with a serious commitment by the community of nations
can there be an effective response to address this problem.
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CHAPTER 1:

ISSUES IN THE LEGAL DIMENSION: EXTRATERRITORIALITY

The lack of specific and/or adequate legislation on trafficking at the national level has been identified as
one of the major obstacles in the fight against trafficking. There is an urgent need to harmonize legal
definitions, procedures and cooperation at the national and regional levels in accordance with
international standards. The development of an appropriate legal framework that is consistent with
relevant international instruments and standards will also play an important role in the prevention of
trafficking and related exploitation.

Recommended Principles and Guidelines, Recommended Guideline 4

I. INTRODUCTION

The legal dimension is implicated in all facets of a multifaceted response to trafficking. Each of
the dimensions has its own set of substantive laws and legal procedures. Every dimension requires
States to draft or improve national laws and to harmonize national laws. Several dimensions call upon
States to draft national plans of action, and States are encouraged to enter into memoranda of
understanding or other bilateral, multilateral or regional agreements to govern issues in the legal
dimension. Such issues include evidentiary rules, rules of courtroom procedure, standards for treatment
of victims and witness, remedies (including victim compensation and asset seizure), corruption and
procedure, among many others. One such issue, extraterritoriality, is discussed in detail in this chapter.
Additional issues are discussed in the chapter on law enforcement, as many issues arise in that
context.

II. EXTRATERRITORIAL CRIMINAL LAWS TO COMBAT
TRAFFICKING IN PERSONS

In 2000, a Paris court sentenced a French national to seven years in jail for the rape of an
11-year old Thai child during a holiday in Thailand.1 The crime concerned was based upon a mixture
of oral sex and the filming of fellatio on videotape, constituting multiple forms of sexual exploitation of
the child. This was a landmark case for France, as it was a groundbreaking application of France's
criminal law to incriminate one of its nationals where the crime had taken place beyond the geogra-
phical confines of France. This was particularly important as the Frenchman concerned had not been
punished in Thailand and had presumably thought that he would be able to escape back to France with
impunity.

France's extraterritorial criminal law lent a helping hand where there would otherwise have been
no effective remedy. Although the case above was not dealt with on the basis of trafficking in children, it
opened the door to the nexus between extraterritorial laws and their potential or actual application against
various forms of abuse and exploitation of humans, including trafficking in persons.

The Nation Newspaper (Thailand), October 21, 2000.
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III. EXTRATERRITORIAL LEGISLATION AND
UNIVERSAL JURISDICTION

As a general rule, the national criminal legislation of a State applies only to crimes committed
within the territory of that State. The term "extraterritorial legislation" encompasses two categories of
laws, namely:

• Laws that regulate the conduct of nationals while abroad (extraterritorial legislation) and

• Laws that are applicable to the conduct of non-nationals outside the territory of the legislating
State (universal jurisdiction).2

In the first category, extraterritorial provisions enable a State to prosecute its own nationals upon
their return, although the offences were committed outside the jurisdiction of their home countries. The
effectiveness of the extraterritoriality provision extends only as far as the State where the offence is
committed is able to cooperate and provide assistance to the pursuing State. Coordination and
cooperation are extremely crucial, for without these components, it would be virtually impossible to collect
and gather the necessary evidence to support a conviction against a returning national.

In the second category of extraterritorial legislation, an attempt is made to regulate the conduct of
non-nationals (or other States for that matter) outside the territory of the legislating State. Universal
jurisdiction ensures the universal application of national legislation unlimited by the restrictions which
nationality imposes on extraterritorial provisions.

IV. EXISTING EXTRATERRITORIAL CRIMINAL LEGISLATION

ECPAT (End Child Prostitution, Child Pornography and Trafficking of Children for Sexual
Purposes) has identified approximately 30 countries with extraterritorial criminal laws.3 These laws fall
principally into three categories:

• Laws specifically targeting child sex tourism, based upon the premise that travelling abroad
with the intent of abusing a child is punishable,4

• Laws targeting child abuse5 and

• Laws applicable to all serious offences, including offences against children.6

A number of countries are now adopting new laws against trafficking in persons. These laws
contain more severe sanctions against perpetrators, and often have extraterritorial scope applicable to
persons within the jurisdiction of the prosecuting country, even though the offenses took place in another
country.

One recent national law with extraterritorial jurisdiction is the United States Victims of Trafficking
and Violence Protection Act of 2000 (the TVPA) which covers severe forms of trafficking in persons,
encompassing:

See Deborah Senz and Hilary Charlesworth, Building Blocks: Australia's Response to Foreign Extraterritorial Legislation,
Melbourne Journal of International Law, Vol. 2, No. 1, pp. 69-121. Available at http://www.law.unimelb.edu.au/mjil/issues/
archive/2001 (1 )/04_Senz.pdf.

ECPAT Child Sex Tourism Action Survey, 2001.

Canada, United States, Australia, Ireland and the United Kingdom.

Mexico, Norway, Sweden, Finland, Denmark, Switzerland, Austria, Slovenia, Cyprus, Germany, France, Portugal, Spain,
Italy, Morocco, Algeria, Ethiopia, New Zealand, Iceland, Taiwan and Japan.

China, Laos and Thailand.
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• sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or in
which the person induced to perform such act has not attained 18 years of age or

• the recruitment, harbouring, transportation, provision, or obtaining of a person for labour or
services, through the use of force, fraud or coercion for the purpose of subjection to
involuntary servitude, peonage, debt bondage, or slavery.

Section 111 of the TVPA provides for extraterritorial jurisdiction over "significant traffickers".
Sanctions may be imposed against any foreign person that (i) plays a major role in trafficking, directly or
indirectly in the United States, (ii) provides assistance, financial or technological support or goods and
services in support of activities by a significant trafficker; or (iii) is owned or controlled by a significant
trafficker.

In terms of international instruments, the United Nations Trafficking Protocol opens the door to
extraterritorial legislation at the national level as one of the necessary interventions. Extraterritorial
legislation is also facilitated by the Optional Protocol to the Convention on the Rights of the Child.

V. ISSUES TO CONSIDER WHEN DRAFTING EXTRATERRITORIAL
CRIMINAL LEGISLATION

In drafting extraterritorial provisions to help combat human trafficking, it is necessary to consider
a number of issues relating to the adoption and implementation of such laws.

A. Integration into national laws

First, extraterritorial provisions can be integrated into specific laws on trafficking in persons or
other forms of abuse and exploitation.7 Extraterritorial provisions can also be integrated into more
general laws such as the criminal or penal code.8

B. Definition of child

Second, laws with extraterritorial provisions should use the age of 18 as the age threshold
between childhood and adulthood so as to protect the child (a person under 18 years of age) absolutely
from sexual exploitation, i.e. child prostitution, child pornography and trafficking of children for sexual
purposes. This means that a child cannot be considered to consent to such acts; the protection afforded
to the child is irrespective of the issue of sexual consent. In practice, however, it should be recognized
that several countries use a lower age for protecting the child and that confusion exists with respect to
the age of sexual consent at the national level.

C. Scope of jurisdiction/universal jurisdiction

Third, is the issue of whether extraterritorial provisions should only have jurisdiction over nationals
of a State, or whether extraterritorial jurisdiction should also extend to others such as residents in a
State's territory or even non-residents passing through a State's territory. For instance, Belgian criminal
law covers not only the misconduct of its nationals but also residents and people passing through
Belgium. Switzerland's and Denmark's laws cover not only nationals but also residents.

For example, in the case of a recent law in Thailand against human trafficking.

For example, the criminal or penal codes of several continental European countries, such as France, Beigium, Sweden
and Germany.
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The concept of universal jurisdiction reflects the reality that the gravity of certain crimes warrants
a universal mandate for the prosecution of these crimes. While surrendering a small amount of
sovereignty, States acknowledge the necessity of allowing their nationals to be prosecuted under foreign
criminal law because the acts committed are of such grave nature as to offend a sense of justice
common to all legal systems. Most of the crimes commonly accepted as demanding universal jurisdiction
centre around crimes against humanity, including genocide, torture and other crimes of an equally serious
nature. Trafficking in persons does not always form part of this category of offenses and only
occasionally triggers universal jurisdiction, for example in Germany. Most national legal systems still
require nationality as a necessary link between offender and power of prosecution.

In terms of policy, however, if it is advocated that human trafficking is an international crime
calling for international, universal jurisdiction, it is inconsistent to condition jurisdiction on the nationality
of the offender. This is influenced by the advocacy that a crime anywhere should be considered a
crime everywhere; extraterritorial criminal laws should thus cover all offenders irrespective of their
nationality.

D. Double criminality

Fourth, is the principle of "double criminality". Double criminality requires that an offense be a
crime in both the country in which it took place as well as in the country in which the crime is prosecuted.

The 1997 Sex Offenders Act of the United Kingdom illustrates the principle of double criminality.

"Any act done by a person in a country or territory outside the United Kingdom which -

(a) constituted an offence under the law in force in that country or territory; and

(b) would constitute a sexual offence to which this section applies if it had been done in England
and Wales, or in Northern Ireland, shall constitute that sexual offence under the law of that
part of the United Kingdom. (1997 Sex Offenders Act, Section 7(1))"

In practice, the double criminality rule often impedes rather than promotes justice from the
perspective of the victim's disadvantaged position. For instance, in the case of the sexual exploitation of
a child, a juridical problem may exist where the law of the country where the offense takes place protects
persons under 15 years of age from sexual exploitation, while the law of the country where the
prosecution takes place protects those under 18 years of age. If the child victim is 16 years of age and if
the country where the prosecution is taking place abides by the double criminality rule, this rule would not
be satisfied and the trial of the accused would not be able to proceed, because the victim would not be
protected by the law of the country where the offense took place, even though the victim would be
covered by the law of the prosecuting country.

The principle of double criminality has the following pros and cons:

"On the one hand, it may be argued that without the double criminality rule, it would be difficult for
the authorities of the prosecuting country to contact and seek the cooperation of the authorities of
the country where the alleged misdeed took place, precisely because while it is an offence 'here',
it is not an offence 'there'. It may be argued further that it is somewhat imperialistic for one
country to dictate its standard to another country when the latter does not yet criminalize the
sexual act in question.

On the other hand, it may be countered that the country of origin of the paedophile or sex tourist
should set an ethical and legal standard for its nationals and others subject to its jurisdiction not
to exploit children in other countries. It is thus inadmissible that a person who would be guilty of
perpetrating a sexual crime against a child in his/her country of origin or residence should escape
responsibility by travelling to another country to sexually exploit children there, even though such
exploitation is not an offence under the law of that destination country.
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Another consideration comes to mind. Extraterritorial criminal laws help to fill in the gap of the
laws of various countries of origin, which refuse to extradite their nationals to other countries for
the crimes committed by their nationals in the latter countries. Precisely because the countries of
origin refuse to extradite their nationals, it is important that they prosecute them here, i.e. in the
countries of origin to which they have escaped. In this sense, the refusal to extradite may also
be seen as imperialistic, and the subjection of extraterritorial laws to the stipulation of double
criminality may be seen as a consequence of a rather cavalier attitude."9

The principle of double criminality is subject to ongoing debate in many countries. Several
countries have done away with the double criminality rule (e.g. Germany, New Zealand and the United
States). However, several European countries and developing countries still require double criminality.

The international trend is now in favour of discarding the double criminality rule, at least in
relation to the sexual exploitation of children. This is evident in the position of the European Union which
called for review of the principle in its 1997 Joint Action to combat trafficking in humans, and the process
of legislative reform in Sweden.

E. Double jeopardy

Fifth, is the principle of double jeopardy. Double jeopardy provides that a person who has been
acquitted or convicted of an offence cannot be prosecuted again for the same offence. Many countries
adopt this rule, but others are more open to reinterpretation of the rule.10

Double jeopardy also involves the question of whether the accused has served the full sentence
imposed by a court of law in the country where the conviction occurred. In some jurisdictions, the door
remains open to re-prosecute the offender in his or her country of origin if the full sentence has not been
served in the destination country (for example, where the offender escapes from prison and returns to the
country of origin before "serving his or her time"). This trend is exemplified by the 1970 European
Convention on the International Validity of Criminal Judgements which does not call for the application of
the double jeopardy rule if the offender fails to serve his or her time.

VI. CONCLUSION

The adoption of extraterritorial criminal laws against human trafficking is one of the many inter-
sectoral and interdisciplinary measures required to effectively combat this phenomenon. These laws are
not a panacea, as witnessed by the many failed attempts to introduce and apply such laws. There is
also a need to be transparent and self-critical about investigations and prosecutions based upon such
laws; at times, they are very long-winded and time-consuming.

By the same token, extensive extraterritorial provisions require extensive cooperation. In effect,
the scope of mutual cooperation is limitless. The shape of such cooperation may range from formal
arrangements such as extradition treaties, to mutual cooperation agreements to exchange evidence and
find witnesses, and field visits by personnel between different countries to trace and track the evidence
and the offenders.

9 Vitit Muntarbhorn, Extraterritorial Criminal Laws against Child Sexual Exploitation.
10 For instance, Canada's 1997 law to amend the Criminal Code does not prohibit re-prosecution for the same offence in

the country of origin (Canada), even though the accused has already been acquitted or convicted in the destination
country.
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On the non-formal side, community actors such as NGOs play key roles, for instance assisting in
networking to both prevent and remedy cases of trafficking. In this regard, there are many examples of
NGOs and community volunteers globally stepping in to help law enforcers raid the brothels and other
places where trafficked persons are kept during the trafficking process, to provide shelter for trafficked
persons, to offer legal aid and assistance, to find avenues for trafficked persons to return home safely,
and to assist and monitor the recovery and reintegration process of trafficked persons. There are thus
many inherent community strengths and social capabilities to be tapped against human trafficking,
complementary to the call for improved law enforcement.

Extraterritorial laws should be appreciated realistically as one of the many complementary
measures needed to eliminate human trafficking, coupled ultimately with the political and social will and
cooperation to overcome this global phenomena. In this perspective, extraterritorial criminal laws should
not be romanticized. Instead, they need to be advocated and posited with the many realities highlighted
above in order to be truly relevant to the situation and accessible to trafficked persons.
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CHAPTER 2:

IMPROVING THE LAW ENFORCEMENT RESPONSE TO
TRAFFICKING IN PERSONS

I. INTRODUCTION

This chapter addresses key considerations in improving the law enforcement response to traffick-
ing. Many of these considerations arise out of the legal and other instruments discussed in this Resource
Guide. Of those considerations, some are mandated and some are recommendations. An effective law
enforcement response will address all of these considerations, regardless of whether they are legally
required or not. Readers should refer to the obligations listed in each chapter for a more complete
understanding of each consideration

This chapter also includes a discussion of the work of the Interpol Working Group on Trafficking
of Women for Sexual Exploitation and Interpol's guidelines for cooperation in combating trafficking.

II. CONCEPTUAL FRAMEWORK

An effective law enforcement response to trafficking requires a holistic framework involving all
levels of society working together to address each component offense of trafficking across the entire
trafficking spectrum.

A. Composite offense

The crime of trafficking in persons is a composite offense made up of many component offenses
and acts of exploitation. Such offenses are illegal or otherwise prohibited and are liable to punishment or
sanctions without regard to whether the overall crime of trafficking has occurred. Component offenses
include criminal offenses (such as murder, assault, battery, kidnapping, rape and other commonly
recognized offenses) and administrative or regulatory violations (such as violation of wage and labour
standards and violation of regulations regarding hours and conditions of work) as well as licensing, land
use and other infractions (such as requirements for liquor or entertainment permits or impermissible use
of the premises, unlawful assembly, excessive noise or nuisance).

An effective law enforcement response addresses the entire spectrum of offenses, violations and
infractions. While it is vital that the law enforcement response investigates, charges, prosecutes and
punishes the most serious offenses, where it is impossible to obtain conviction of such serious offenses,
prosecution of lower level offenses or enforcement of non-criminal violations should also be pursued.
Such action will disrupt the activity of the trafficker and, if persistent enough, may cause him or her to
give up such activity. The diligent investigation of these underlying offenses and infractions can also be
used as supportive circumstantial evidence of trafficking in the current or future cases.

B. Stages of the trafficking spectrum

The trafficking spectrum has many stages as seen in Figure 1. An effective law enforcement
response implements key considerations for improvement at each stage of the trafficking spectrum.
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C. Holistic framework

An effective law enforcement response to trafficking considers the entire multidimensional framework
of trafficking. This means that law enforcement considerations are not limited merely to the actual
application or enforcement of the law in individual cases, but that the law enforcement response has
overarching relevance to all dimensions of trafficking and its interrelated web of contexts and is implicated
in all facets of the response to trafficking, including:

• Primacy of human rights,

• Demand,

• Gender stereotypes and discrimination,

• Migration policy,
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• Legislation and other measures,

• Legal procedures,

• Identification of trafficked persons and traffickers,

• Victim protection and support,

• Special protection for child victims of trafficking,

• Remedies,

• Corruption and complicity,

• International cooperation,

• Cooperation with non-governmental organizations and other relevant actors,

• Research and information gathering,

• Media and

• Attitudes, customs and practices that perpetuate violence against women.

Key considerations for improving the law enforcement response in these and other areas are
discussed in section IV of this chapter.

D. Participation of all levels of society

An effective law enforcement response requires the participation of all levels of society, including:

• International organizations,

• National, regional, provincial and local governments,

• Criminal justice systems,

• Judges,

• Prosecutors,

• Law enforcement agencies,

• Immigration officials,

• Law enforcement and immigration officials at the ground level,

• Social welfare agencies,

• Hospitals and public health organizations,

• Non-governmental organizations,

• Private enterprise,

• The local community and

• Trafficked persons and their families.

III. TRAFFICKING, MIGRATION AND LABOUR EXPLOITATION:
ISSUES OF CONSENT

Trafficking, migration and labour exploitation are each related and dissimilar concepts.1 An
effective law enforcement response recognizes the nexuses between the three that lead to conceptual
confusion and contribute to practical uncertainty. An effective law enforcement response also recognizes
the need to address each concept separately, but also to address all of the concepts comprehensively.
Finally, an effective law enforcement response recognizes the role of consent with respect to trafficking,
migration and labour exploitation and its effect on each dimension.

A complete discussion of each dimension is found in its relevant chapter.
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A. Nexuses between trafficking, migration and labour exploitation

Trafficking, migration and labour exploitation are interrelated concepts. Trafficking in persons
implicates the migration dimension. Trafficking in persons often occurs in connection with the movement
of people from rural areas to urban areas or across international boundaries. However, movement is not
a necessary component of trafficking in persons. It is the exploitation that is essential, not the movement.

Trafficking in persons also has implications for the labour dimension. Most trafficking occurs for
the purpose of labour exploitation-whether legal or recognized forms of labour or not - with the exception
of trafficking for the purposes of organ transplant, forced marriage and sale of wives and adoption
(although forced marriage and sale of wives may mask trafficking for labour exploitation). Labour
exploitation can also occur outside of the context of trafficking.

The labour dimension and the migration dimension are also interconnected. Migration often
occurs for the purpose of labour as people move to pursue better economic opportunities. However, not
all migration is for the purpose of labour. Similarly, while the labour dimension sometimes involves
migrant workers, not all labour, including exploitative labour, occurs within the context of migration.

This much is clear. However, in real life practice when the three dimensions overlap, conceptual
clarity becomes blurred.

B. Conceptual confusion and practical uncertainty

The conceptual confusion regarding the interrelation of labour, migration and trafficking becomes
even more confused when issues of exploitation, migrant smuggling and consent are involved.

1. Exploitation

The United Nations Trafficking Protocol defines trafficking in persons as the recruitment, transpor-
tation, transfer, harbouring or receipt of persons by certain coercive, deceptive and other means for the
purpose of exploitation. Trafficking can occur for many types of exploitation. Several of the types of
exploitation for which trafficking occurs are related to the labour dimension, including labour exploitation,
forced labour, child labour, debt bondage, bonded labour and other legal and illegal forms of labour. All
forms of trafficking constitute exploitation.

On the other hand, not all exploitation constitutes trafficking. For instance, the types of labour
exploi-tation listed above constitute exploitation regardless of whether the specific crime of trafficking is
involved.

2. Migrant smuggling

The United Nations Smuggling Protocol defines Smuggling of migrants as:

• the procurement,

• in order to obtain, directly or indirectly a financial or other material benefit,

• of the illegal entry of a person into a State of which the person is not a national or permanent
resident.2

Not all migrant smuggling constitutes trafficking. Smuggling does not require coercive or
deceptive means. In fact, barriers to regular forms of migration cause people to seek out other means of
migration, including smuggling.

2 Article 3, Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplementing the United Nations
Convention against Transnational Organized Crime (the Smuggling Protocol). The Smuggling Protocol is not considered
in this Resource Guide because even though trafficking in persons may involve smuggling, trafficked persons are entitled
to the greater legal, human rights and other protections provided in the Trafficking Protocol.
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Trafficking, on the other hand, requires coercive or deceptive means. A person cannot consent to
being trafficked, even where he or she has consented to be smuggled across international borders.
Migration is only one part of the trafficking process, and is not a requisite part. In cases where migration
does take place, trafficking can occur before, during and after the migration process. For instance, a
person can be trafficked by third parties in the destination State after the smuggling across international
borders occurs. This key conceptual understanding is clear when the movement across international
boundaries is separated by a long period of time from the trafficking. However, in reality, trafficking in
persons often occurs immediately after or simultaneous with movement. An effective law enforcement
response requires the ability to accurately distinguish between migration and smuggling at both the policy
level in order to provide for protection of the rights of trafficked persons and at the on-the-ground
application level in order for immigration and law enforcement officials to identify and address the special
needs of trafficking victims, as well as to prevent them from being held criminally liable.

3. Consent

People can and do consent to various forms of exploitation. However, a person can never
consent to trafficking.3 Confusion occurs when the distinctions between trafficking, migration, smuggling
and consent are blurred. Figure 2 explains the correct interplay among these and other concepts.

An effective law enforcement response properly understands the interrelation and distinction between
these concepts and recognizes the need to address each concept separately, but comprehensively.
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IV. KEY CONSIDERATIONS FOR IMPROVING THE LAW
ENFORCEMENT RESPONSE

This section provides a brief discussion of key considerations for improving the law enforcement
response to trafficking across all stages of the trafficking spectrum and in all facets of the response to
trafficking. This section does not provide a comprehensive summary of all considerations, but rather
seeks to highlight areas for further consideration. Readers should refer to the entire Resource Guide for
a more complete understanding of the specific obligations and recommendations discussed below.

A. Primacy of human rights

1. A rights-based and criminal justice approach

The human rights of trafficked persons must be the centre of all efforts to combat trafficking.
The human rights of trafficked persons must be protected at all stages of the trafficking spectrum.
In combating trafficking through law enforcement, it is essential not to criminalize trafficked persons, but
instead to address their special concerns while being diligent to hold perpetrators accountable.

Combating trafficking in human beings requires a rights-based approach supported by the State's
criminal justice system. This blended approach will be multidisciplinary, incorporating a criminal justice
response to prevent crime and deter offenders and a human rights response to protect and defend the
rights and integrity of the trafficked persons.

Discrimination against women in all sectors of society increases the vulnerability of women and
children to trafficking. However, the legal system, which is supposed to provide the last recourse for
victims4, does not always give favourable treatment to women and children.

It is imperative to examine the ways in which criminal justice systems can help in preventing
traditional discrimination, exploitation and criminal violence against women and children. The growing
threat posed by transnational crime makes it necessary to focus on the victims, bearing in mind the
impact criminal law and procedure, criminal justice processes and crime prevention strategies have on
the lives of women and children.

2. Focus on victim vs. the accused

The Recommended Principles and Guidelines provide that States should ensure that legislation
prevents trafficked persons from being prosecuted, detained or punished for the illegality of their entry or
residence or for the activities they are involved in as a direct consequence of their situation as trafficked
persons.

However, the criminal justice system traditionally focuses on the prosecution of the accused
rather than on the provisions of justice to the aggrieved person and his or her family or relatives. As a
result, there is a growing feeling of helplessness among the public in general and the victims in particular.

In fact, the principle of criminal justice begins with the victims. But unfortunately there is not
much provision in the present criminal justice system for their welfare, remedies, security and rights. The
criminal justice system has ignored the human rights of the victims of crime. They are simply considered
as witnesses and relegated to second-class status.

A number of international instruments recognize the rights of victims. For example, in 1985 the
Milan United Nations Congress came out with a comprehensive Declaration of Basic Principles of Justice
for Victims of Crimes and Abuse of Power. This Declaration lays down the concept of "victim" and puts
pressure on States to spell out measures for improving access to justice, restitution, compensation and
social assistance for the victims of crime in its larger semantic sweep as well as in the insistence on
steps to be taken to prevent victimization linked to abuse of power and the provision of remedies that
should be made available to such victims.

4 Note that the use of the term "victim" in this section is within the context of its use in the criminal justice system, (e.g.
victim and offender). It is not meant to undermine the autonomy or diminish the status of a trafficked person.
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The Declaration recognizes the right of victims of abuse of power to remedies arising from such
abuse violation of fundamental rights or other suffering or injury through acts or omissions that do not yet
constitute violations of national criminal laws but which violate internationally recognized norms relating to
human rights.

Each of the Transnational Crime Convention, the Trafficking Protocol and the SAARC Convention
also provide steps to be taken for assistance, protection and repatriation of victims. However, attention to
the rights of the victims continues to be missing from the criminal justice system. Law enforcement
agencies often argue that it is difficult to prosecute trafficking offences under the current system because
of weak laws, lack of adequate evidence and unavailability, including deportation, of key witnesses.
Effective law enforcement is severely undermined because victims are unwilling or unable to testify
against traffickers. There is a need to explore ways and means of achieving critical effective prosecution
and protecting the human rights of victims in each individual case.

Actors in relevant levels of society at every stage of the trafficking spectrum should be trained in
human rights and gender sensitivity with respect to their role in the response to trafficking.

3. Gender stereotypes and discrimination

Gender stereotypes and discrimination affect the entire spectrum of trafficking and undermine an
effective law enforcement response and limit women's access to justice. Gender stereotypes and
discrimination are both a cause of and a component of trafficking in women and girls that must be
specifically addressed by the law enforcement response. They also arise in the law enforcement
response itself and measures must be taken to ensure an effective law enforcement response as well as
protection of the human rights of women and girls.

B. Legislation and other measures

A number of international and regional instruments obligate or call upon States to adopt
legislative and other measures against trafficking in persons. States should adopt the broadest range of
measures necessary to combat trafficking in persons and should not limit measures solely to those that
are legally required.

An effective law enforcement response requires national legislation (including the constitution if
necessary) policy, procedures and practices to be harmonized with international norms and standards and
incorporated in national plans and programmes. National plans of action should be used to build links
and partnerships between governmental institutions involved in combating trafficking and/or assisting
trafficked persons and relevant sectors of civil society.

Criminal legislation should address related crimes that are involved in the process of trafficking
such as kidnapping, assault, battery and forced imprisonment. However, prosecution of these crimes
should be in addition to, not a substitute for, the separate crime of trafficking. A much overlooked
problem with respect to acts that constitute more than one criminal offense is that each offense has
differing penalties. Effective deterrence depends on consistency of charging and punishment. National
laws must ensure that laws are streamlined to avoid unnecessary overlap, and that the discretion of
which law to apply is removed from the local level as the arresting official is often the least qualified to
make such a decision.

States should also insure that legislative and other measures are not limited only to criminal
laws. Trafficking violates non-criminal laws as well. For example, national laws and administrative provisions
relating to labour conditions, child labour, wage and hour conditions, and non-payment of wages are also
implicated by trafficking. Additionally, human rights instruments call upon States to take legislative and other
measures for the protection of human rights. These laws and measures are also implicated by trafficking.

States should ensure that measures against trafficking do not have an adverse impact on the
rights and dignity of persons who have been trafficked.

Finally, an effective law enforcement response requires enforcement of the law as the best law is
irrelevant if it is not put into use.
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C. Political will

An effective law enforcement response is dependent on political will. Unless a State has the
political will to take all necessary measures in line with international and regional standards, improved
measures will not be implemented and the scourge of trafficking in persons will continue to exist.

D. Deterrence

Deterrence is an essential part of the fight against trafficking. It is much better to deter a
trafficker from exploiting a person, than to invest resources in investigating and prosecuting a trafficker
and providing restorative care to the trafficked person after the harm has occured. However, deterrence
is often neglected in discussions about combating trafficking. In terms of preventing trafficking most
measures have focused on potential victims. While this is necessary, it is only addresses a small part of
the trafficking equation.

Effective deterrence requires consistent enforcement of the law. Punishment should be swift,
certain and severe enough to deter future traffickers. All levels of traffickers should be arrested, not just
the lower level actors. However, it is vital to recognize that all actors are not necessarily traffickers. For
instance, an agent may be used to move a person across international boundaries, but no actual
exploitation occurs by the agent, but only by a third party. The agent should not be considered a
trafficker unless that agent has engaged in exploitation defined in the Trafficking Protocol definition of
trafficking. It is essential to remember that a person can never be complicit in his or her own trafficking.
Consent of a person to any activity in the trafficking process (e.g. voluntary irregular migration or
voluntary entering into a debt in exchange for services) does not relieve a trafficker from liability.
Additionally, trafficked persons should never be held liable for illegal actions resulting from him or her
being trafficked.

No offenders should be allowed to avoid criminal liability except in accordance with a transparent
legal process, for example a plea bargain agreement in exchange for testimony. States should prohibit
all forms of bribes, tip-offs and other activities whereby offenders avoid criminal liability. States should
punish criminality and provide administrative sanctions against those involved in such activity, including
any public officials who are involved. States should also ensure that law enforcement personnel, border
officials and other related actors receive adequate salaries so that they do not have to rely upon
corruption.

E. Demand

As discussed above, most prevention measures have focused on potentially trafficked persons,
rather than other actors involved in the trafficking equation, including the customers that create a demand
for trafficked labour or services. Failure to address the demand dimension results in shifting the supply to
another place and does nothing to reduce the supply-side itself.5

Addressing demand requires States to adopt and strengthen legislative and other measures, such
as educational, social or cultural measures, including through bilateral or multilateral cooperation, to
discourage demand. It also requires States to analyze the factors that generate demand and take strong
legislative, policy and other measures to address these issues.

F. Prevention

There are a variety of prevention measures, however, effective prevention requires a comprehen-
sive approach. Prevention measures should also seek to protect trafficked persons from revictimization.

Phil Marshall, presentation "Making an Impact", Demand Panel, ECPAT International Assembly, Bangkok, 2002.
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Effective prevention measures include:

• information and mass media campaigns,

• social and economic initiatives,

• alleviation of factors that create vulnerability to trafficking, including inequality, poverty,
underdevelopment and all forms of discrimination and prejudice,

• dissemination of information about the risks of migration (e.g. exploitation, debt bondage and
health and security issues, including exposure to HIV/AIDS),

• creation of avenues for legal, non-exploitative migration,

• review and modification of policies that contribute to irregular and vulnerable labour migration
and

• provision of appropriate legal documentation for birth, citizenship and marriage.

Effective prevention strategies should be based on existing experience and accurate information.
All prevention measures should be regularly examined to ensure that they are having the desired impact,
and that they are not instead merely shifting trafficking elsewhere.

It is also important to notice that effective law enforcement is also a prevention measure. As
discussed above, effective law enforcement leads to deterrence reducing the number of trafficked
persons.

G. Identification of trafficked persons and traffickers

Proper identification of trafficked persons and traffickers is an essential part of the law
enforcement response to trafficking. In some cases it may be difficult to distinguish trafficking from
migrant smuggling, however, failure to correctly identify a trafficked person results in a further denial of
the rights of the trafficked persons. State authorities and officials such as police, border guards,
immigration officials and others involved in the detection, detention, reception and processing of irregular
migrants must be trained to rapidly and accurately identify trafficked persons, especially children.

Lack of conceptual clarity in distinguishing between trafficking and prostitution undermines the
law enforcement response to trafficking. Legal and law enforcement may inappropriately focus only on
trafficking for the purpose of prostitution and ignore trafficking for other purposes. On the other hand,
inaccurate preconceptions and failure to focus on the reality of individual cases may lead the law
enforcement response to treat all prostitution as trafficking or all prostitution as voluntary, neither of which
leads to an effective law enforcement response.

It is also necessary to identify appropriate points of intervention to ensure that migrants and
potential migrants are warned about possible dangers and consequences of trafficking and receive
information that enables them to seek assistance if required. An effective law enforcement response
requires all sectors of society to be educated in identifying cases of trafficking, in particular by providing
training to police, prosecutors, border, immigration and judicial authorities, and social and public health
workers in understanding the problem of trafficking and identifying trafficking cases. Measures also
include border control measures to prevent and detect trafficking in persons, without prejudice to the right
to freedom of movement.

H. Investigation of trafficking cases

An effective law enforcement response requires skilled, diligent investigation of trafficking and its
component offenses. Because of the hidden nature of trafficking, trafficked persons can not be set free
and traffickers can not be punished unless law enforcement conducts thorough and proactive investiga-
tion of cases of trafficking.
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1. Victim reporting

Identification of trafficked persons must not be dependent on reporting by the person trafficked.
In trafficking cases, only those who are able to escape or are rescued report the crime, and even then,
not all will do so. The ratio of reporting in comparison to the prevalence of the crime is very low. One
reason that trafficked persons fail to come forward to report the case is due to lack of protection and lack
of confidence in prosecuting agencies. Other reasons for low reporting include fear of social stigma,
discrimination and isolation, lack of awareness of their legal rights and legal procedure, irregular
immigration status, fear of arrest or deportation, physical detainment, abuse, intimidation, harassment
during case proceedings, lack of compensation, lack of protection, lack of family support, lack of evidence
and lack of encouragement for the victim to report the case.6

Family members often do not make reports of trafficked family members because of social stigma
and weak law enforcement mechanisms, as well as promises from traffickers of good return in cash or
kinds. Even if family members do report, it does not necessarily constitute a concrete case against the
offenders, since they are unable to produce adequate evidence.

An effective legal response must address each of these and other reasons to ensure that victims
are provided with adequate protection and sufficient mechanisms for reporting trafficking.

Additionally, gender insensitivity among law enforcement, immigration and other relevant officials,
the majority of whom are men, may result in insensitivity or even harassment, resulting in low reporting by
victims. Law enforcement may decline to investigate a case because of stereotypes of perceived gender
roles and stigmatized groups. For instance, law enforcement officials may refuse to investigate trafficking
of women in prostitution based on the wrongful assumption that they are promiscuous and therefore
"deserve" or "ask for" what happens to them. Similarly, they may refuse to respond to forced marriage
because they believe that it is a "family matter." Such stereotypes must not be allowed to prevent the
very real crime of trafficking from being suppressed.

2. Investigation by law enforcement personnel

It is the obligation of States to investigate and prosecute trafficking in persons. States may not
abrogate this duty. However, many times investigators are not adequately trained in the techniques
required to combat the organized crime of trafficking. Often law enforcement agencies lack physical
resources and specially trained personnel. In addition, the investigative system used is often outdated
and perfunctory. Because each trafficking case presents different needs for evidence collection innova-
tive tools must be applied to investigations. An effective law enforcement response also requires
sophisticated investigation techniques. Not all techniques are expensive, sometimes creative methods
are all that is required, although appropriate law enforcement technology (e.g. wiretaps and other
intelligence gathering techniques) may also be utilized.

Law enforcement, immigration and other relevant officials require adequate training in the
investigation and prosecution of cases of trafficking. Failures at the investigation stage result in
unsuccessful prosecutions. Training should include:

• methods used in preventing trafficking, prosecuting the traffickers and protecting the rights of
the victims, including protecting the victims from the traffickers,

• the practical value of providing incentives for trafficked persons and others to come forward to
report traffickers,

• consideration of human rights and child and gender sensitive issues and

• the need for cooperation with non-governmental and other relevant organizations and civil
society.

See, A Study on the Effectiveness of the Existing Laws and Institutional Mechanisms to Combat Trafficking in Women in
Nepal, FWLD with support from UNIFEM/SARO, New Delhi, 2001.
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In addition to being trained, officials must be empowered to conduct effective investigations,
including adequate investigative powers and techniques.

Other measures for an effective law enforcement response to trafficking include:

• Specialist anti-trafficking units (comprising both women and men) in order to promote compe-
tence and professionalism and to respond to the special needs of trafficked persons,
particularly children and women.

• Proactive and comprehensive investigation beyond the initial information report, the statement
of the trafficked person and the confession of accused.

• Proactive investigatory procedures that avoid over-reliance on victim testimony but to build an
independent evidentiary case that is sufficient for conviction.

I. Arrest

An effective law enforcement response means that law enforcement should not be directed
against the trafficked person, but this does not mean that there should be no law enforcement. The need
for strengthened law enforcement has often been taken as a threat to the rights of the victim and has
been an excuse for failure of the law enforcement response. However, a rights-based law enforcement
response actually protects the rights of the victim and reduces trafficking. Effective arrest practices
include the following considerations.

1. Arrest of all traffickers

As discussed above, it is essential that all levels of actors be arrested, charged and prosecuted,
including customers. Many times traffickers are able to avoid arrest through corruption, for example, tip-
offs or being allowed to walk away. Complicit officials must be held administratively accountable
(including dismissal) or criminally accountable and not merely transferred as that merely shifts the
corruption elsewhere. Arrest warrants should be made and pursued for perpetrators who are not present
at the time of the initial arrest (for example record owners of the establishment and operators). Once
again, it is vital not to arrest trafficked persons or even to take them to the police station. They should be
interviewed in a non-threatening, non-detention environment, as this is not only their right, but also leads
to more accurate and efficient taking of statements.

2. Charging process

A key part of arrest is the charging process. An effective law enforcement response will carefully
consider the charging decision. It is impossible to charge appropriately if law enforcement is not aware of
the law. Improvements to national law called for by international and other instruments must be
communicated to all levels of law enforcement, not just the top levels. Officials should be trained in
understanding the intent and purpose of the law as well as its specific provisions. Training and training
materials should be available for all levels of officials, and should be repeated frequently to keep skills
fresh, as well to address personnel turnover.

The crime of trafficking should always be charged. Failure to do so will not only affect the
collection of accurate statistics, but will also undermine the gravity of the crime and will exclude
application of special protections for trafficked persons contained in the instruments that are the subject
of this Resource Guide. However, traffickers should also be charged with the component offenses as
they are often grave and contain effective penalties themselves. The charging decision should be made
in conjunction with the prosecutor's office as they will be able to consider the effect of multiple charges
on the success of conviction. For instance, the inclusion of lesser charges may provide juries or judges
with an "out" if they feel that the penalty for trafficking is too harsh.
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Also, legislation should be harmonized to prevent against arbitrary charging. An excess of
discretion in the charging process undermines the law enforcement response and potentially violates the
rights of the accused. For instance, trafficking for sexual exploitation of a child consists of numerous
criminal acts, including assault, assault of a minor, sexual relations with a minor, child abuse, rape of a
child and violation of child labour law. The law may provide harsher penalties, including life imprisonment
for some of these offenses, and provide relatively small punishment or administrative sanctions for other,
lesser offenses. The penalty for trafficking will also be completely different than the penalty from the
component offenses. The crime for which the trafficker is charged will determine the extent of his liability
and punishment. Thus, for the same underlying criminal activity, the penalty can range from a fine to life
imprisonment depending on the discretion of the charging official. This not only undermines the integrity
of the criminal justice system, it also may violate the human rights of the accused, much less diminish the
severity of the impact of trafficking on the victim.

3. Detailed complaint

The criminal complaint (or arraignment or charge sheet) should be based on a clear and detailed
statement of the offense supported by evidence. The law enforcement response is undermined by
ambiguous, incomplete or false complaints due to time constraints, haphazard recording of the investiga-
tion, lack of translation, failure to make the victim feel safe and discriminatory attitudes and stereotypes,
among other things. Investigation should not stop with the filing of the complaint, but should continue in
consultation with prosecutors until the time of trial. Complaints should be amended as new information is
received.

4. Collection of evidence

An adequate law enforcement response requires law enforcement official to be trained in
evidentiary procedures and methods. The ability to successfully prosecute a case depends entirely on
the evidence that is presented to the finder of fact (judge or jury depending on the legal system).
Evidence must be admissible to be used in court. Police must be trained in the correct procedures for
the collection of admissible evidence.

Law enforcement officials must be trained in the types of evidence that must be collected. There
are many types of evidence. Evidence can be testimonial or physical. Testimonial evidence is the
statements of victims, the accused, witnesses and others. Physical evidence includes results of medical
exams, photographs, items used in trafficking, account books, etc. Evidence can also be direct or
indirect. Direct evidence proves an element of the crime directly, for example, an account book showing
the debt in cases of debt bondage or bonded labour. Circumstantial evidence proves the element of the
crime by inference, for example, locks or bars demonstrate force. Insufficient evidence collection
undermines the ability to obtain convictions. In order to build a comprehensive case, law enforcement
officials must work together with prosecutors at early stages in the investigation to develop an effective
case.

Evidence gathering must be sensitive to children and victims, and must not re-traumatize the
trafficked person. The taking of physical bodily evidence (such as photographs, rape tests, medical
examinations) is essential, subject to the human rights of the trafficked person. However, many of these
methods are invasive and intimidating and must be performed with care. An effective law enforcement
response will utilize trained medical, psychological and other personnel (including social workers, transla-
tors and workers from non-governmental organizations) to assist in a child and victim sensitive investiga-
tion procedure. Law enforcement officials and prosecution officials should be trained in such procedures,
including techniques of effective and sensitive interviewing.

As a side-note, law enforcement officials and medical personnel may not refuse to investigate a
crime or collect evidence based on the status of the victim (e.g. HIV/AIDS, gender, occupation, caste).
For example, a hospital may not refuse to perform a rape test on a trafficked person because that person
has been engaged in prostitution and the hospital holds an incorrect stereotype that a prostitute cannot
be raped.
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J. Rescue

There has been much debate about the appropriate ways to conduct rescue and whether or not
certain persons even require rescue (including the issue of whether a person can consent to certain
forms of illegal exploitation). Inappropriate rescue procedures, including lack of appropriate measures for
care and protection, can further victimize persons subject to trafficking. And taking measures for rescue
and repatriation without addressing the root causes of trafficking in general and the specific needs of the
trafficked person as an individual will only result in the person being rescued only to return again to
another exploitative situation that may even be worse than the one they were rescued from.

Recommended Guideline 5(6) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider implementing measures to ensure that "rescue" operations
do not further harm the rights and dignity of trafficked persons. Such operations should only take place
once appropriate and adequate procedures for responding to the needs of trafficked persons released in
this way have been put in place. Many of the instruments discussed in this Resource Guide require the
needs and opinions of the trafficked person to be considered at all stages of the law enforcement
response, including the rescue stage.

K. Protection

The Recommended Principles and Guidelines provide that the "trafficking cycle cannot be broken
without attention to the rights and needs of those who have been trafficked. Appropriate protection and
support should be extended to all trafficked persons without discrimination."

Appropriate protection programmes include the following:

• identification of a safe place in the country of destination,

• access to independent legal counsel,

• protection of identity during legal proceedings,

• identification of options for continued stay, resettlement or repatriation and

• provision of appropriate health care, including psychological care and counselling.

Protection of trafficked persons is essential throughout all stages of the trafficking spectrum to
ensure that trafficked persons are not re-victimized in the process of prevention, rescue, law enforcement
and repatriation, to name a few.

For instance, victims of trafficking may be detained by the receiving State for many reasons
including violation of immigration laws, prostitution, or even as witnesses. Illegal migrants who are
detained by the receiving State have a recognized right under international law to be treated with dignity,
both before and after the determination of the lawfulness of their detention. Trafficked persons who are
arrested do not necessarily receive the assistance that they need and are entitled to, under international
human rights instruments.

Additionally, conviction of a trafficker is difficult if not impossible if the key witness has already
been deported. In many cases, strict immigration laws and procedures relating to the deportation of
illegal migrants or workers hamper efforts to prosecute trafficking crimes and to protect the human rights
of victims. The threat of immediate deportation prevents victims from seeking help from police or other
authorities; and victims who are arrested or otherwise escape their traffickers do not receive the
assistance or protection that they need.

Finally, trafficked persons often do not have the chance to lodge complaints, seek damages,
assess whether it is safe to return home, collect their belongings or apply for asylum. In these cases, the
trafficked person is treated more like a criminal than a victim. They are also more vulnerable to arrest,
detention and deportation because destination countries are unwilling to recognize that they are victims of
crimes.
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Trafficked persons are entitled to many protection measures as a matter of right. Measures for
protection and care should never be made conditional upon the capacity or willingness of the trafficked
person to cooperate in legal proceedings.

Children who are victims of trafficking are entitled to assistance and protection that is appropriate
for their age and development. Protection measures must take full account of their special vulnerabilities,
rights and needs. Protection measures must consider the best interests of the child paramount at all times.

Measures for the protection of trafficked persons include:

• protection of the privacy and identity of victims including, among other things, making legal
proceedings relating to such trafficking confidential,

• effective protection from harm, threats, intimidation or retaliation by traffickers and associated
persons,

• advance warning of the difficulties inherent in protecting identities,

• provision of information on court and administrative proceedings,

• presentation and consideration of views and concerns of victims at criminal proceedings,

• no liability for victims of trafficking,

• safe and adequate shelter that meets the needs of trafficked persons (trafficked persons
should not be held in immigration detention centres, other detention facilities or vagrant
houses),

• access to primary health care and counselling and

• consideration of age, gender and special needs of victims of trafficking.

Additional measures for the protection of trafficked children include:

• identification and location of family members in cases where children are not accompanied by
relatives or guardians,

• reunion of trafficked children with their families where this is deemed to be in their best
interest,

• provision of adequate care arrangements that respect the rights and dignity of the trafficked
child in situations where the safe return of the child to his or her family is not possible, or
where such return would not be in the child's best interests,

• ensuring that a child who is capable of forming his or her own views enjoys the right to
express those views freely in all matters affecting him or her and

• adequate and appropriate training, in particular legal and psychological training, for persons
working with child victims of trafficking.

L. Recovery, rehabilitation and reintegration

An effective law enforcement response requires States, in cooperation with non-governmental
organizations and other relevant sectors of civil society such as health care professions, to take
measures to provide for the physical, psychological and social recovery of victims of trafficking in persons
including:

• Appropriate housing,

• Counseling and information, in particular as regards their legal rights, in a language under-
standable to the victims,

• Medical, psychological and material assistance, and

• Employment, educational and training opportunities.
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M. Prosecution

The prosecution stage of the trafficking spectrum is a key stage, as offenders will not be held
accountable and trafficked persons will not be vindicated if there are failures of prosecution. The
prosecution process has an infinite number of considerations that are relevant for an effective law
enforcement response. These considerations fall across a number of subject areas such as evidentiary
rules and procedures, the giving of testimony, victim and witness protection and prosecutorial efforts.
This section does not intend to be a comprehensive listing of all required or recommended considerations,
but only serves to highlight a few for purposes of illustration.

1. Evidentiary rules and procedure

Key to effective prosecution are the rules and procedures governing the giving and admission of
evidence. These procedures have a significant effect on the rights and welfare of trafficked persons.
There are perhaps an infinite number of possible considerations to improve the law enforcement
response with respect to trafficking, including provision for in camera hearings which allow witness to give
their testimony outside of the presence of the accused and courtroom observers and inadmissibility of the
previous life, occupation and character of the trafficked person.

Evidentiary rules establish the types and quality of evidence required to prove the elements of
trafficking and its component offenses. Evidentiary rules set the framework for the evidence that is
collected and the building of a case against an offender. It is vital to ensure that clear evidentiary rules
exist to set forth the type of evidence that is necessary and sufficient to prosecute the crime of trafficking.
Again, evidence rules should not focus solely on the testimony of victims, but should also give due weight
to physical evidence, circumstantial evidence, photographs and medical testimony among other things.

Additionally, evidentiary procedure should provide that a case will continue to go forward even if a
victim recants, refuses to testify or becomes unavailable due to deportation, death or any other reason. It
must be recognized that trafficking in persons is not only a crime against the trafficked person but is also
a crime against society. The presence and testimony of the victim is not required in a murder case, nor
should it be in a case of trafficking.

2. Victim and witness testimony

Victim and witness testimony is a related key part of the prosecution. However, as discussed
above, an effective law enforcement response should not rely too heavily or solely on the direct testimony
of victims and witness, but should also consider other forms of evidence.

Victims and witnesses may be reluctant or hostile to the prosecution process. This reluctance
may be due to intimidation and fear arising from an ineffective victim protection policy. The reluctance of
victims to testify often causes them to have a disinterested or hostile demeanor when giving testimony.
Such demeanor negatively impacts the success of the prosecution. An effective law enforcement
response will provide adequate protection for the victim, including victim-friendly measures regarding the
giving of testimony such as in camera hearings, closed proceedings or the use of communications
technology such as video links to permit witness testimony to be given in a manner that ensures their
safety.

Additionally, the victim's fear for his or her safety and the safety of his or her family members
often results in the recanting or victim falsifying testimony out of fear of reprisal. One study conducted in
Nepal on the impact on women of corruption in criminal justice system revealed that out of 71 victims
interviewed, 10 had changed their initial statement to the police. Out of the 32 victims who had appeared
in the court, 22 reported being threatened or enticed to change their original statement made to the
police. Falsification of testimony undermines successful prosecution.
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One response to this problem is to provide that the initial statement of the victim at the investigation
phase is the most reliable and that later contradictory statements must be disregarded. While there is some
merit in this assumption that trafficked persons will receive threats and intimidation after the taking of the
initial statement, it is also the case that intimidation and fear of both the traffickers and the unfamiliar
criminal justice system may result in an inaccurate initial statement as well. Thus retractions to the effect
that the exploitation did not occur or that the initially named offender was not the real offender should be
disregarded. However, the addition of additional details and information should be considered a natural and
truthful response as the trafficked person grows more familiar and comfortable with the legal process,
especially as they are assisted by victim/witness advocates and other trained actors.

3. Victim and witness protection

An effective law enforcement response to trafficking provides for effective protection of the safety
of witnesses, including victims who are witnesses. Victim and witness protection measures are many,
including:

• Effective protection from potential retaliation or intimidation for witnesses and their relatives
and other persons close to them,

• Physical protection, including relocation and

• Non-disclosure or limitations on the disclosure of information concerning identity and wherea-
bouts.

4. Expert testimony

Measures for successful prosecution include expert testimony on the causes and consequences
of trafficking and the effect of trafficking on trafficked persons. Prosecutors should also consult with such
experts in investigating and preparing the case.

5. Legal proceedings

An effective law enforcement response ensures that legal proceedings are sensitive to the rights,
dignity and physical and psychological well-being of trafficked persons. Victims are to be provided with
appropriate social support sufficient to meet their immediate needs as well as information on relevant
court and administrative proceedings and information regarding their legal rights in a language which the
victim understands. Such information should include necessary assistance to enable their views and
concerns to be presented and considered at appropriate stages of criminal proceedings against offend-
ers. Entitlement to such information, assistance and immediate support must not be discretionary but
available as a matter of right for all persons who have been identified as trafficked.

Courtroom procedures should be conducive to the giving of testimony by victims and witnesses.
For instance, an open courtroom is not conducive for testifying openly about the violence they have
experienced in their life, especially given the stigmatizing and shameful nature of the crime of trafficking and
its component offenses. An open courtroom also infringes on the privacy of a trafficked person, sometimes
in violation of his or her human rights. This is more so when members of the media are present.

Furthermore, because of discrimination and lack of educational and other opportunities for
women's advancement the majority of actors in the courtroom will likely be male, for instance judges,
attorneys and law enforcement witness who may be allowed to be present at the prosecution table. An
overwhelming presence of males in the proceedings may intimidate victims and witness, especially if the
male actors are not sensitive to the special needs of trafficked women and children.

6. Delayed proceedings

Undue delay in criminal proceedings undermines effective prosecution in many ways, including
loss or decay of evidence, failure of memories of witnesses and unavailability of witnesses. It also
undermines the credibility of the prosecution process and further victimizes the trafficked person. For
defendants who are in custody it may also violate their human rights regarding detention.
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7. Judiciary

The judiciary is one of the most important sectors that needs to be sensitized on gender issues
and violations of rights of women due to trafficking. An analysis of the attitudes of judges reveals a
"protectionist approach" rather than a "substantive approach" in their judging of criminal cases against
trafficking.7

In addition, an effective law enforcement response requires published decisions and opinions in
order to provide transparency and accountability, as well as formal and informal precedent for future
cases.

8. Prosecutors

An effective law enforcement response is dependent upon prosecutors who are diligent, inno-
vative and proactive. Prosecutors must be well prepared and must work together with law enforcement
officials from an early stage in the investigation process in order to build a strong case. Prosecutors
must also be highly trained in knowledge and understanding of the law and technical skills as well as
victim, gender and child sensitive procedures. Unfortunately, even in the most developed nations, this is
not the reality. Prosecutors' offices are often understaffed, overworked and under-funded. An effective
law enforcement approach will take measures, including interagency cooperation and partnership with
non-governmental organizations and other sectors of civil society including donor agencies, to address
each of these considerations.

In addition to the lack of resources, the failure of prosecutors to vigorou pursue trafficking cases
also undermines the law enforcement response. International instruments against trafficking provide that
a trafficked person may appoint her or his own private lawyer to prosecute the case if the government
attorney proves ineffective, as well as to appeal the case if the government attorney refuses. Such a
provision is merely academic if funding is not also allocated to pay for the attorney.

There are many reasons why a prosecutor would fail to diligently prosecute the case or file an
appeal. One reason is a discriminatory attitude against victims of trafficking. Another reason is the
inappropriate use of plea bargains merely to clear overwhelming caseloads, rather than as a legitimate
tool to obtain key testimony against co-offenders.

9. Sentencing policy

An effective law enforcement response depends on sound sentencing policy. Just as law
enforcement must be swift, certain and severe, sentencing policy must be consistent, transparent and
sufficient.

Inconsistent sentences violate the rights of convicted persons and undermine deterrence. Inconsis-
tency means that the same defendant receives different sentences each time he or she commits the
same crime. It sends a message to potential traffickers that they should "roll the dice" because even if
they are caught they may get off with a light sentence. Sentences rightly differ if the details of the crime
are different or the sentence is enhanced because of multiple crimes or convictions. However inconsistency
based on different judges or other arbitrary reasons must be addressed.

Sentencing disparity means that two defendants who are prosecuted for the same crime receive
different sentences. Different sentences are appropriate if one defendant has played a greater or lesser
role, or if one case is more heinous than another. However, disparity may also exist because of
favouritism (e.g. prosecution of female mamasans and low level personnel while letting males and higher
ups go free) or corruption. It may also be due to excessive discretion of the judiciary, failure of legislation
to provide for specific sentencing guidelines or lack of coordination among the judiciary. An effective law
enforcement approach will address each of these considerations.

7 Discriminatory Laws in Nepal and Their Impact on Women: A Review of the Current Situation and Proposals for Change,
FWLD, August 2000, page 93.
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10. Deportation of victims and witnesses

An effective law enforcement response depends on the continued presence of the victim in the
State through the criminal proceedings. Protection and temporary residence permits should be granted to
victims and witnesses during legal proceedings. If it is in the best interests of the trafficked person, such
protection and permission should be extended after the termination of the proceedings.

11. Extradition

An effective law enforcement response provides that trafficking, its component acts and related
offences constitute extraditable offences under national law and extradition treaties.

N. Punishment

The Recommended Principles and Guidelines provide that "Effective and proportionate sanctions
shall be applied to individuals and legal persons found guilty of trafficking or of its component or related
offences."

1. The functions of punishment

Punishment has four functions: retribution, rehabilitation, incapacitation and deterrence. Retribu-
tion recognizes that the offense of trafficking is a grave and legitimate offense that should be treated
seriously by States. Rehabilitation seeks to reform convicted traffickers so that they will not commit
similar offenses in the future. Incapacitation prevents traffickers from committing additional crimes while
they are jailed or imprisoned. Deterrence seeks to deter the individual trafficker (specific deterrence) and
potential traffickers (general deterrence) from committing the crime of trafficking because they know that
they will be punished. An effective law enforcement response requires punishment of offenders that
serves all of these functions of punishment.

In order to be effective, punishment must be certain. As discussed above in terms of prosecu-
tion, if a trafficker knows that there is a likelihood that he or she will not be punished, the deterrence
function will be undermined. In actuality with respect to trafficking, the deterrent function is often
seriously undermined. Lack of conceptual clarity, low prioritization of trafficking, lack of adequate
resources, corruption and complicity of law enforcement and immigration officials and poor enforcement
of laws all contribute to the relative certainty that traffickers in some geographical areas and traffickers for
certain purposes will go unpunished.

Effective punishment must also be sufficient and proportional. Sufficient means that traffickers
should be punished as severely as those who commit other serious crimes, such as murder, rape and
kidnapping. The provision for a higher punishment of component offenses than for the crime of
trafficking, undermines the law enforcement response. Proportional means that the punishment "fits the
crime." Punishment that is perceived to be too harsh will often result in "jury nullification" whereby the
finder of fact refuses to find the trafficker guilty because of a perception that the penalty is too strong.
On the other hand, proportional means that traffickers should not merely receive a "slap on the wrist."

Punishments must also be consistent in terms of type, length and severity. As discussed above,
a trafficker should not receive different punishment for the same crime without good reason. Often times
sentencing disparity is purely arbitrary or due to corruption. Similarly, one trafficker should not receive a
different punishment than another trafficker for the same crime without good reason. Good reason
includes a record of prior offenses of one trafficker over another. Imposing different levels of punishment
based on a trafficker's status (e.g. high level vs. low level)8 or gender or other arbitrary or discriminatory
factors undermines the criminal justice response.

For instance, when perpetrators of forced prostitution are alerted to a raid, they will often leave behind a token person to
receive punishment for the rest of the actors. This person is often a low-level manager who is usually a woman.
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2. Restorative justice

In addition to traditional punishment, the concept of restorative justice seeks to restore the
individual to his or her original position before the crime occurred. Trafficking in persons has grave
effects upon the victim. Some of them are irreparable such as death and psychological and physical
trauma. However, restorative justice recognizes that traditional concepts of criminal justice in general and
punishment in particular completely ignore the victim.

Traditionally,9 crimes, including trafficking, are viewed as crimes against the State; the victim is
irrelevant. This has several benefits, including that the testimony or cooperation of the victim is not
required for prosecution of the offense. The downside is that the needs of victims are not considered.
This is a major problem considering the deeply personal nature of the exploitation that occurs in
trafficking. A criminal justice response that does not consider and protect the victim will only exploit the
victim further.

Key concepts in restorative justice include restitution, restoration and reconciliation, discussed as
follows:

"Restorative Justice is a justice process promoting the repair of harm caused by crime and the
active involvement of victims and communities in justice processes, not simply not a programme
or group of programmes.

Restorative Justice equates toughness on crime with holding offenders accountable for making
their victims whole again or 'making things right', to the degree possible. Specifically, restorative
justice sees the need to provide victims with a sense of fairness and access to a justice system
that has few formal obligations to make things right for them. It does this through programmes
such as restitution, victim offender mediation and policies that promote victims' rights.

Similarly, restorative justice recognizes that communities are hurt by crime. It seeks to involve
communities in the solutions to crime and holds communities accountable for accepting the
offending party back into the community once his/her debt is paid, as well as providing an
environment for victims of crime to feel safe and secure.

Offenders are held accountable to their victims, communities and families under restorative
justice. They are held responsible for making their victims whole again, to the degree possible.
Offenders make community restitution to repair the harm caused to their community. By working
to repair the damage done to both victims and communities, criminal offenders earn the self-
respect essential to leading a productive life upon their eventual return to society."10

3. Administrative sanctions

Effective punishment also includes application of administrative sanctions, for example violation of
child labour standards or licensing laws. Such sanctions may involve substantial fines or penalties that
make it too expensive for the trafficker to continue, thus furthering the specific deterrence function of
punishment. Additionally administrative sanctions provide for punishment of legal entities involved in
trafficking in cases where criminal liability is unavailable.

It is recognized that legal systems are different in every culture and country. The "traditional" concept of justice
discussed in this paper refers to the legal tradition of many Western countries. Western legal tradition is considered
because many international and regional instruments are drafted with reference to and in the framework of western
notions of criminal justice. Concepts of justice in the Asia-Pacific region that adequately address the concepts of
restorative justice may be used as a model in future concepts of justice.

Justice Fellowship, online article entitled "What is Restorative Justice" accessed 8 November 2003, http://www.pfm.org/
Justice Template.cfm?Section=Restorative_Justice_Research&CONTENTID=2927&TEMPLATE=/ContentManagement/
ContentDisplay.cfm

Improving the Law Enforcement Response to Trafficking in Persons 41



4. Asset confiscation

Traffickers engage in human trafficking because it is highly "lucrative and relatively risk-free".11

The freezing and seizure of the assets and the proceeds of criminal activity makes trafficking less
lucrative and increases the risks. Confiscation of financial gains from trafficking has a strong deterrence
effect on traffickers by preventing them from enjoying the "fruits" of their crime. To the extent possible,
confiscated assets should be used to support and compensate victims of trafficking or to provide financial
and resources for improvements to the law enforcement response.

O. Remedies

An effective law enforcement response requires remedies for victims to address the restorative
justice considerations discussed above. Victims of trafficking have the right to fair and adequate
remedies. These remedies may be criminal, civil or administrative in nature.

Considerations for specific restorative justice remedies include:

• the right of the victim to obtain compensation and restitution for damage suffered,

• the right of the victim to pursue civil claims against their traffickers,

• the provision of psychological, medical and other services for rehabilitation of the victim,

• the provision of information as well as legal and other assistance to enable trafficked persons
to access remedies and

• the clear explanation to victims of the procedures for obtaining remedies in a language the
victim understands.

P. Repatriation and return

An effective law enforcement response requires consideration of issues relating to the repatriation
of persons who have been trafficked across national boundaries, as well as the return of all trafficked
persons. Considerations for effective return and repatriation of trafficked persons require:

• consideration of the impact of return and repatriation on their safety, including likelihood of
re-trafficking, revictimization and reprisals,

• arrangement for their safety prior to, during and after return or repatriation

• consideration of the factors that led to trafficking initially,

• consideration of the impact of return and repatriation on criminal and civil proceedings against
the trafficker and for the provision of remedies to the victim,

• provision for their voluntary return,

• consideration of their needs and opinions in all decisions relevant to them,

• provision of necessary facilities prior to return or repatriation,

• provision of legal alternatives to repatriation in cases where safe return is not possible,
including provision for them to remain in the State temporarily or permanently and third-
country resettlement,

11 Message of United Nations Secretary-General Kofi Annan to the International Summit on Human Trafficking, Child Abuse,
Labour and Slavery "[Trafficking in persons] has become the fastest-growing business of organized crime, and many drug
traffickers have switched to it because it is more lucrative and relatively risk-free. Indeed, traffickers can earn huge
profits by taking advantage of potential immigrants seeking a better future, and face few risks because of the
powerlessness of their victims, inadequate legal frameworks and weak law enforcement procedures."

42 Combating Human Trafficking in Asia



• consideration of humanitarian and compassionate factors where safe return or repatriation is
not possible,

• acceptance by receiving States of nationals or permanent residents,

• provision of necessary assistance and support upon return to ensure their well-being,
facilitate their social integration and prevent re-trafficking,

• provision of appropriate physical and psychological services as well as health care, housing
and educational and employment services upon return and

• protection of the rights of victims upon return, including the right to be free from compulsory
HIV/AIDS testing.

Q. Corruption and complicity

Corruption and complicity of public officials, including law enforcement and immigration personnel,
undermines an effective law enforcement response to trafficking, as well as violates a number of laws.
An effective law enforcement response requires consideration of the following:

• criminalization of corruption and complicity,

• legislative, administrative and other measures to promote integrity and to prevent, detect and
punish the corruption of public officials,

• due diligence in identifying and eradicating public-sector involvement or complicity in traffick-
ing,

• investigation, prosecution and punishment of corrupt and complicit public officials,

• application of criminal, civil and administrative sanctions to corrupt or complicit personnel in
all levels of society and

• disciplinary sanctions in addition to and independently of any criminal or other sanctions.

R. Migration policy

An effective law enforcement response requires consideration of the issues relating to the
nexuses among trafficking, migration and labour exploitation discussed above, and a sound migration
policy. Considerations for a sound migration policy include:

• Recognition that unsystematic and ineffective border monitoring and illegal immigration en-
courages traffickers and

• Elimination of the paternalistic or protectionist approach to prevention of trafficking.

S. International cooperation

International cooperation is indispensable to an effective law enforcement response. Considera-
tions include:

• Cooperation with other governments to address all stages of the trafficking spectrum,

• Cooperation with non-governmental organizations, other relevant organizations and other
elements of civil society in countries of origin, transit and destination to address all stages of
the trafficking spectrum, in particular protection and recovery of trafficked persons,

• Necessity of adopting regional, subregional and bilateral agreements based on international
standards for cooperation in addressing the entire range of issues in the trafficking spectrum,

• Recognition of the critical need for cooperation between countries involved in different stages
of the trafficking cycle,
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• Exchange of information among law enforcement, immigration and other relevant authorities,

• Cooperation arrangements to facilitate the rapid identification of trafficked persons including
the sharing and exchange of information in relation to their nationality and right of residence,

• Judicial cooperation between States in investigations and judicial processes relating to
trafficking and related offences, in particular through common prosecution methodologies and
joint investigations,

• Labour migration agreements to address minimum work standards, model contracts, modes of
repatriation, etc., in accordance with existing international standards,

• Extradition agreements and prompt consideration of extradition requests and

• Cooperative mechanisms for the confiscation of the proceeds of trafficking.

V. INTERPOL MEASURES FOR IMPROVING THE LAW
ENFORCEMENT RESPONSE

A. Introduction

The aim of the International Criminal Police Organization (Interpol) is to ensure and promote the
widest possible mutual assistance between all criminal police authorities. In 2000 the Interpol General
Assembly discussed the global situation concerning trafficking in women for sexual exploitation. Partici-
pants were gravely concerned about the serious human rights abuses resulting from the global trafficking
in women. It was noted that law enforcement agencies were encountering great difficulties in conducting
successful investigations against traffickers. The level and quality of international police cooperation was
not sufficient, and Interpol needed to take more responsibility for improving the situation.

The meeting therefore decided to create an international working group in order to promote law
enforcement cooperation, raise awareness and develop best practices concerning crimes linked to
trafficking in women for sexual exploitation.

B. Interpol Working Group on trafficking in women
for sexual exploitation

The Interpol Working Group has met twice a year since its first meeting in February 2001. The
working group does not focus on all forms of trafficking, or on trafficking of men, because of the
importance of improving investigations directly connected to female victims of the international sex trade.

The purpose of the Working Group is to discuss practical problems, exchange information on
best practices, and develop tools for law enforcement use. During the first year of its work, a draft
handbook for investigators was prepared. Training manuals will be developed in connection with the
handbook.

Work is also under way to establish analytical projects between certain of the countries
represented at the meetings. Participants are expected to pass on to national units information about the
work of the group.

The Working Group understands trafficking in women for sexual exploitation as an international,
organized, criminal phenomenon that has grave consequences for the safety, welfare and human rights of
its victims. Trafficking in women leads to rapid destabilizing of existing sex industries, with the potential
for violence as criminal elements fight for control of the trade. Once established, trafficking networks
diversify and develop connections with criminal organizations dealing with other crime areas as drugs and
weapons smuggling. The profitability of organized prostitution leads to internal and external money
laundering. The broad and serious range of threats posed by trafficking in women demands a rapid,
vigorous and professional counter-response on the part of law enforcement agencies at national and
international levels. This requires highly professional, skilful and well-informed investigators to combat it.
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Investigators face two major problems that must be accepted as a limitation to investigations.
First, because of the modus operandi employed by the traffickers, victims of the crime will rarely be
available as witnesses. This is contrary to most crimes, where the victim is immediately prepared to
cooperate with police officers trying to solve the crime. Second, because of the structure and interna-
tional scale of trafficking in women, investigators must accept that one can seldom successfully investi-
gate and prosecute the key players in any given network. Investigators must accept this and continue to
take action against intermediate and lower level players who are an indispensable part of the trafficking
networks.

The fight against trafficking is a multi-agency effort. States must focus on improving weaknesses
in internal law enforcement and legal structures that hamper cooperation efforts. Reports indicate that
the link between police and prosecution services is a problem in several places. Investigations fail
because of the lack of liaison from the early stages of the investigation. Such internal problems must be
tackled before entering into ambitious international cooperation projects.

C. Guidelines for cooperation: the Transnational Crime
Convention and the Trafficking Protocol

Interpol views the Transnational Crime Convention and the Trafficking Protocol as providing a
well-structured framework for improving law enforcement cooperation that give clear guidelines for States
and law enforcement agencies seeking to combat trafficking. The following section discusses guidelines
of cooperation, and references the Transnational Crime Convention and the Trafficking Protocol when
specific items are discussed.

1. Corruption

Articles 8 and 9 of the Transnational Crime Convention address corruption. Corruption is a major
problem in the fight against trafficking in women. Reports indicate that border guards accept bribes and
allow traffickers to cross certain borders with women bound for work in the sex sector. The Interpol
Working Group has been presented cases where police officers were heavily involved in trafficking
activities, including accepting bribes in the form of money or sexual services from brothel keepers and
pimps in return for allowing the brothel to function without police interference.

Interpol has been initiating efforts to fight all forms of corruption within law enforcement. It is
acknowledged that corruption will diminish the ability of law enforcement to accomplish its mission and is
a serious obstruction to the course of justice. The Interpol General Assembly has declared it to be a top
priority for all Member States to ensure that law enforcement is free of corruption. This requires a firm
commitment at the highest levels to establish and maintain the highest standard of integrity within law
enforcement. Among the measures that must be taken is refining the recruitment process for law
enforcement officers to include integrity testing, oral interviews and background investigations in order to
determine as far as possible the integrity of the applicants. In addition, all law enforcement officers
should receive continual professional training and education with attention to ethics and integrity.

Management structures must ensure that units working with trafficking in women are monitored
for factors that can identify corruption, and that weaknesses in working methods are identified. Efficient
and swift procedures to ensure that complaints of the community receive proper attention must be
enforced. At the same time one must remember that the remuneration received by law enforcement
officers should be sufficient to afford them a decent and reasonable standard of living.

In combating trafficking in women, it is also unfortunate that attitudes and traditional views
towards prostitutes still block the way for innovative and aggressive investigations. Reports suggest that
victims of trafficking are afraid of talking to the police about their ordeal, as they perceive the police as
hostile towards them, and unwilling to protect them from the traffickers. In several countries, the low
success rate of investigations is directly linked to the prevailing negative attitudes within the police. In
countries where this is the case, responsible authorities must do their utmost to change these attitudes.
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2. Law enforcement cooperation

One must remember that fighting traffickers often demands cooperation between States and
police agencies that might have little experience in cooperating, and that a natural reluctance to share
information often is the starting point. Prejudices against police forces in other countries often run strong.
On the political level, one must take a realistic approach to this fact, and not initiate far-reaching methods
of cooperation that are not rooted in reality. Experience has shown that building contacts from the
ground level and upwards might give better results then grandiose schemes that fulfil political aspirations.
Government officials have a responsibility to conduct discussions with relevant law enforcement agencies
before launching cooperation projects.

The Transnational Crime Convention points to several methods of cooperation and information
exchange, and some of them will be dealt with in the following paragraphs.

Article 28 of the Transnational Crime Convention encourages an increased focus on collecting,
exchanging and analyzing information on organized crime. Such a process is a fruitful approach to
trafficking crimes. Law enforcement agencies should find relevant partners in other countries, and start
joint analytical projects on the professional groups involved in trafficking. This is a good way to build trust
between law enforcement agencies that have no experience in working together. By exchanging targeted
information within a predetermined time frame, and then attempting to identify criminal groups that can be
the object of more focused intelligence exchange or investigative measures, one can work to unravel
criminal networks while building contacts and increasing the level of mutual trust. A main recommenda-
tion is to limit the scope of the project from the start, and gradually increase it as the cooperation
develops. When the results start appearing, it will be time for discussions on future responsibilities and
division of work.

We have seen good examples of such cooperation. One example is a project between two origin
countries and one destination country that focuses on identifying the criminals that traffic women.
Detailed information is exchanged between intelligence units in an ongoing and dynamic way. The
intelligence units link up with relevant investigative teams in their country. The results are more focused
investigations, both in the countries of origin targeting the recruiters, and in the destination country that
targets the brothel owners and exploiters.

Article 27 and 29 of the Transnational Crime Convention and Article 10 of the Trafficking Protocol
outline the measures that can be taken for improving cooperation and training. The posting of liaison
officers has proved to be a very efficient way of increasing cooperation, and should be encouraged.
However, many origin countries lack the means to send officers abroad on a permanent basis. It can be
recommended that destination countries seek to invite representatives of origin countries to assist during
certain investigations, in an observer capacity. If possible, the destination country should consider paying
for travel and/or accommodation. Experience shows that such observers, if they appear trustworthy, soon
add value to the investigations, providing valuable input during searches of premises and during
questioning because of their language capabilities and their knowledge of the situation in their home
countries. They will gather intelligence that can be utilized in their native country and, in addition, they
will bring back with them knowledge on the working methods of the police in the destination country and
what limitations the police work under. This presents a clear picture of what sort of cooperation can be
developed. The selection of personnel to be exchanged must be done with great care. With the right
person, old prejudices can disappear at an amazing speed, while the wrong person will hamper future
cooperation.

The fight against organized criminal groups demands a broad, multi-agency, flexible, cooperative
approach both nationally and internationally. The shortcomings of old fashioned national legal systems
and cooperation patterns have therefore been exposed in several countries. Weak links in the chain are
above all the cooperation between border units and other national law enforcement agencies and
between police and prosecution services. It is a fact that some of the best results in trafficking
investigations have been reached when police and prosecutors cooperate in a stronger way than in usual
cases, disregarding traditional barriers between them.
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3. Training

Training programmes must reflect the need to increase multi-agency cooperation. Personnel from
different agencies must be mixed during training in a manner as to improve mutual respect and
understanding. Such training should allow for discussions and suggestions on improving cooperation in
this field, and must be conducted by trainers with a mature understanding of current cooperation
problems.

Great attention must be given to developing training programmes that perfectly suit the audience.
When using foreign experts as trainers, one must make sure that the methods and knowledge being
presented is of direct value to the participants.

Countries must analyze carefully where the training needs are most acute. Generally speaking,
awareness training is needed for police, prosecutors and judges in handling trafficking cases while fully
respecting the rights of women and children who are victims of the trade. Training programmes should
also be focused on improving cooperation between police and non-governmental organizations working
with support and repatriation of victims.

4. Victim handling and witness protection

The Interpol Working Group is producing a handbook for investigators in trafficking cases. The
main part of the handbook will focus on best practices concerning the handling of victims of trafficking.
The basic principle is that investigators have a clear duty to have the interest of the victims in mind
during the whole investigative process. This is a clear humanitarian duty; it follows from the legal
obligations set down in the Trafficking Protocol, and is also the best long term tactical approach to
investigations, since victims who are treated with respect have the potential for becoming good
witnesses.

It is also a basic principle that investigations must be planned and conducted with the aim of
collecting enough evidence to successfully prosecute the traffickers, without relying on testimony from the
victims of trafficking. This requires a strong focus on other investigative techniques, and can be
described as a pro-active, or a police led approach, to trafficking investigations.

A risk assessment process must be conducted for all victims of trafficking, running from the first
moment that information on their situation reaches the investigator, and throughout the whole investigative
period and the legal procedures. A risk assessment must address the existing risk posed to the safety
and welfare of the victim, as well as to the new or additional levels of risk that may arise as a result of
the response selected by the investigator. The assessment must be carried out irrespective of the
victim's position concerning cooperation with the police.

The response of a victim who comes into contact with police can be divided in three possible
options:

• Refusal to cooperate with law enforcement,

• Readiness to provide confidential intelligence, but a refusal to provide a statement or give
testimony in judicial proceedings and

• Readiness to provide a statement and give testimony.

With respect to these responses, the following questions must be considered in the risk
assessment process:

• With non-cooperating victims, the investigator must consider whether they can be allowed to
return home or whether the risks are too grave. If so, what alternatives are available?

• If the victim is under arrest for offences such as illegal entry or practicing prostitution, should
they be prosecuted or not? They may be at risk if they are prosecuted, but also if the
traffickers learn that they escape prosecution, as they might be believed to be cooperating
with the police.
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• If a victim wants to provide limited cooperation to the police, this should not be accepted
without a proper risk assessment. What sort of intelligence is she willing to provide? If the
police act on the intelligence, what are the risks to the victim or her loved ones? Can the
risks be managed? The investigator must understand that the investigator has a duty to
refuse to accept the victim's proposal to cooperate if she is exposing herself to risk that
cannot be managed.

• If a victim wants to fully cooperate, and go through a trial process as a witness, the same
questions must be asked. In addition, one must consider the strains and legal difficulties to
which she is exposing herself. Questions must be asked about the motives behind her
willingness to cooperate. Does she fully understand what she must go through? Is her
statement needed as evidence, and will she be a credible witness?

• Can her statement be confirmed or strengthened in other ways? A decision not to let her
testify does not necessarily mean that the traffickers could not be prosecuted by other means,
provided that the information she has provided could be obtained by other sources.

All in all, the whole issue of risk assessment is a complex, sensitive and potentially dangerous
process. Decisions must often be taken rapidly, and vital information is frequently missing in order to
make a good assessment. But it remains a fact that investigators in trafficking investigations must
conduct the risk assessment as a continuous process, reviewing the situation at every stage of the
investigation.

Investigators must be sensitive to immediate needs of victims. Physical safety and medical and
psychological assistance must be considered, and is the responsibility of the investigator. The investiga-
tor must have a sound knowledge of possible non-governmental organizations that can assist at this
stage, and must make decisions in cooperation with the victim. A victim has regularly been manipulated
and deceived by traffickers for a shorter or longer period, and the investigator must inform her and ask
her opinion on all questions concerning her future. An honest and open approach is needed.

5. The victim as a witness

Once immediate needs are taken care of, the investigator must plan the further cooperation
process. In ideal circumstances, the victim should be allowed a period of time to collect herself and
reflect on her situation. This demand unfortunately contradicts the need for rapid recording of her
evidence, also because other victims might be put at risk if delays are made.

The status of the victim as a possible offender by virtue of her illegal stay in a country, her
involvement in prostitution or other issues must be clarified. Close and early liaison with immigration
services and the prosecution authorities is vital at this stage.

Interview conditions are important. Trafficking victims must often describe events that have
taken place over a very long period of time and in different countries. Since victims regularly have been
involved in prostitution, they are vulnerable as witnesses, as many judges will consider them untrustworthy.
For this reason, the victim must be strongly advised to tell the truth at every point of the interview.

The recorded evidence must also bring forward as many details as possible that can be checked
during the investigation. Details about events taking place in other countries might be of value to
investigators in those countries, and must for that reason also be detailed. The interview will also cover
events that have been extremely frightening and humiliating for the victim, so periods of rest are needed.
The investigator must be prepared for an interview that can take several days to perform, and result in a
document of well over a hundred pages.

Using police in other countries to verify the information given by witnesses in trafficking cases is
important. Interpol channels are frequently used for this purpose. However, more care should be taken
in outlining exactly what details must be checked, in order to avoid receiving a response that is not
specific enough.
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6. Witness protection and ongoing welfare needs

There are many demands for victims of trafficking to be put into far-reaching witness protection
programmes. However, it must be determined whether this is a practical solution in every case.
Depending upon local circumstances, much can be achieved by creating schemes that fulfil security
demands without restricting the quality of life of the witness in a strong way. The best available solution
is often "safe-house" accommodation provided by non-governmental organizations that specialize in
supporting trafficking victims. It is the responsibility of the investigator to assess whether a local
organization has the capacity to address the security needs of the victim. It is imperative that the
investigator and the support organization are aware of each other's responsibilities and limitations.
Ideally, protocols of agreement should be set up between police and support organizations that regulate
all possible problems. Such agreements can be made at both the national level as well as between local
law enforcement agencies and local support organizations.

An example can be mentioned of an agreement that first sets out a basic understanding between
the law enforcement agencies and the counselling service:

• Trafficking offenders will be efficiently prosecuted and testifying victims have a key role to
play in this process,

• All parties must acknowledge the trauma caused by the crime and the penal proceedings,

• Victims must be treated with dignity,

• A cooperating victim is always at risk,

• The better the care and counselling of the victim, the better their evidence will be,

• All measures taken under the witness protection programmes must be carried out by mutual
consent and

• There is a clear separation between investigation and care. The respective roles must be
clear to the victim.

The agreement then lays down the principle that the counselling service must be granted the right
to be present during all interviews of the victim conducted by the police, the public prosecutor or the
court, provided that the victim agrees.

Measures to be taken by both sides include:

For the police:

• Investigators must inform the victim of the availability of the counselling service,

• The investigator will establish contact with the counselling service as soon as a possible
victim of trafficking is identified and

• Police are responsible for protection measures before, during and after court proceedings.

For the counselling service:

• In cooperation with the police, the counselling service decides upon the appropriate accom-
modation for the victim,

• The service provides psychological and medical care for the victim,

• Female counsellors may be present during the interview of the victim if she desires and

• The counselling service provides offers of re-integrative training and education for the victim.

If possible, law enforcement agencies should also seek to include in an agreement with non-
governmental organizations whether and how de-personalized intelligence coming to the attention of each
could be exchanged. This is a sensitive issue however, and could be discussed once a good level of
mutual trust has been established through working together for a period.
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D. Conclusion

Above all, increasing law enforcement cooperation to fight trafficking demands an open-minded
approach from governments. It demands a willingness to confront national obstacles, and a targeted
programme that addresses local conditions. Several countries have established multi-agency working
groups that give advice to the political leadership on what steps to take. If these groups take proper
consideration to the needs of all levels of law enforcement, such groups can play a vital part in
developing national strategies.
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CHAPTER 3:

HUMAN RIGHTS INSTRUMENTS

"Trafficking and related practices such as debt bondage, forced prostitution and forced labour are
violations of the most basic human rights, including the right to life, the right to dignity and security, the
right to just and favorable conditions of work, the right to health and the right to equality."

United Nations Secretary-General, Kofi Annan1

"Sexual violence and trafficking in women and girls for purposes of economic exploitation, sexual
exploitation through prostitution and other forms of sexual exploitation and contemporary forms of
slavery are serious violations of human rights."

United Nations General Assembly Resolution A/RES/55/67

I. INTRODUCTION

Human rights violations are both a cause of trafficking and a result of trafficking.

A. Human rights violations create a context for trafficking to occur

Human rights violations create a context in which human trafficking is allowed to flourish.
Conditions of war, torture, maltreatment, discrimination, rape as a weapon of warfare, food insecurity and
a number of other violations drive vulnerable people to flee these degrading and inhumane situations,
sometimes at the cost of finding themselves at the hands of another human rights violator - this time, a
trafficker who takes advantage of their desire to migrate and seek other opportunities and the desperation
arising from their vulnerability.

Additionally, the lack of status and rights guaranteed by international human rights law also
increases vulnerability to trafficking in persons. In some regions, the number one factor leading to
trafficking is the lack of citizenship resulting in statelessness.2 In other regions, institutionalized
discrimination relegates whole segments of society to job sectors that constitute trafficking. Thus
violations of human rights by both private and state actors create conditions in which trafficking in
persons is able to persist.

B. Trafficking in persons violates fundamental human rights

Human trafficking itself constitutes a violation of human rights. Similarly, human trafficking
violates fundamental human rights such as the right to freedom from torture or slavery and deprives
individuals of other rights such as the right to life or liberty and security. These violations occur across
the trafficking spectrum, from prevention, protection and prosecution to recruitment, rescue, rehabilitation,

1 Smuggling and trafficking in persons and the protection of their human rights, Note by Secretary-General, Economic and
Social Council, Commission on Human Rights, Subcommission on the Promotion and Protection of Human Rights 5 July
2001 (E/CN.4/Sub.2/2001/26).

2 David A Feingold, Trading Women, Documentary film Ophidian Films, 2003.
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return, repatriation and reintegration. The core means by which trafficking occurs, namely, force,
coercion, abduction, fraud, deception, abuse of power, abuse of a position of vulnerability and payment
for another person violate fundamental human rights. Similarly, the purposes for which trafficking occur
also constitute human rights violations, including forced and bonded labour or services, servitude, slavery
and slavery-like practices.

C. State responses to trafficking in persons implicate
fundamental human rights

State responses to trafficking may also result in human rights violations. For instance, the failure
to enact or enforce domestic laws protecting the rights of trafficked victims as required by international
agreements violates human rights. In the rescue and prosecution process, treatment of trafficking victims
as criminals or immigration violators by arresting, detaining, punishing and deporting them may also
violate their rights. Criminal proceedings against traffickers that are unfriendly to victims and witnesses
re-victimize them in violation of their rights, as does the failure to provide trafficking victims with the
means to receive compensation from their traffickers.

II. HUMAN RIGHTS INSTRUMENTS RELATING TO
TRAFFICKING IN PERSONS

Human rights are protected by a number of international instruments. These international
instruments provide a powerful tool to combat trafficking in persons. This chapter seeks to explain the
key provisions of international human rights instruments that pertain to trafficking in persons.

This chapter is meant to be an overview highlighting the rights and obligations of human rights
instruments in relation to trafficking in persons. It is not meant to be a comprehensive or authoritative
treatment of the complex body of human rights instruments and jurisprudence. This chapter should be
supplemented by other sources in order to arrive at a definitive understanding of all the rights and
obligations contained in these and other human rights instruments.

A number of international instruments protect fundamental human rights. These instruments
include:

• The United Nations Charter,

• The International Bill of Rights, which consists of:

• The Universal Declaration of Human Rights (UDHR),

• The International Covenant on Civil and Political Rights (ICCPR) and

• The International Covenant on Economic, Social and Cultural Rights (ICESCR),

• The Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment (CAT),

• The United Nations Declaration on the Elimination of Violence against Women (DEVAW),

• The Convention on the Elimination of all Forms of Discrimination against Women (CEDAW)
and its Optional Protocol,

• The Convention on the Rights of the Child (CRC) and its Optional Protocol on the Sale of
Children, Child Prostitution and Child Pornography,

• The International Convention on the Protection of the Rights of all Migrant Workers and
Members of their Families (MWC) and

• The Recommended Principles and Guidelines on Human Rights and Human Trafficking
(Principles and Guidelines).

54 Combating Human Trafficking in Asia



DEVAW and CEDAW will be discussed in detail in Chapter 8A. The CRC and its Optional
Protocol will be discussed in detail in Chapter 9. The MWC will be discussed in detail in Chapter 6. And
the Principles and Guidelines will be discussed in detail in Chapter 5. The remaining documents will be
discussed in this chapter. Chapter 4 will include a fuller discussion of slavery instruments than is
contained in this chapter.

III. THE UNITED NATIONS CHARTER

The Charter of the United Nations is "at the pinnacle of the human rights system".3 The United
Nations Charter recognizes "fundamental human rights ... the dignity and worth of the human person ...
the equal rights of men and women" and "fundamental freedoms for all".4 Human trafficking violates
fundamental human rights, fundamental freedoms and the dignity and worth of the persons trafficked.
Because women are disproportionately affected by trafficking, it also violates the equal rights of women.
The human rights instruments listed above provide legal or political protection of the rights that are
enshrined in the United Nations Charter.

IV. THE UNIVERSAL DECLARATION OF HUMAN RIGHTS

A. History and background

The Universal Declaration of Human Rights, entered into in 1948, is the principal international
human rights instrument. The UDHR enshrines fundamental human rights enjoyed by all persons. It is a
"common standard of achievement for all peoples and all nations ... to promote respect for these rights and
freedoms [and] to secure their universal and effective recognition and observance ...." (UDHR, Preamble)

B. Application

The UDHR has likely attained the status of customary law and is thus applicable to all States.

C. Enforcement

As a declaration the UDHR is not legally binding, although it is widely relied upon as an authority
and has likely attained the status of customary law. Many of the rights enshrined in the UDHR are
secured by the International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights, which are legally binding.

V. THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS

A. History and background

The International Covenant on Civil and Political Rights entered into force in 1976. It, and the
International Covenant on Economic, Social and Cultural Rights, also entered into in 1976, embody and
detail the basic rights in the Universal Declaration of Human Rights well as protect additional rights.

B. Enforcement

The ICCPR is a legally binding international human rights instrument.

The Optional Protocol to the ICCPR allows for individuals to complain to the Human Rights
Committee about violations of their rights under the ICCPR by State Parties who are also party to the
Optional Protocol through a "communications process". (Optional Protocol to ICCPR, article 1)

Henry J. Steiner and Philip Alston, International Human Rights in Context. p. 121.

United Nations Charter, Preamble and Article 1.
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VI. THE INTERNATIONAL COVENANT ON ECONOMIC,
SOCIAL AND CULTURAL RIGHTS

A. History and Background

The International Covenant on Economic, Social and Cultural Rights entered into force in 1976.
It, and the International Covenant on Civil and Political Rights, also entered into in 1976, embody and
detail the basic rights in the Universal Declaration of Human Rights as well as protect additional rights.

B. Enforcement

The ICESCR is a legally binding international human rights instrument.

VII. THE CONVENTION AGAINST TORTURE AND OTHER CRUEL,
INHUMAN OR DEGRADING TREATMENT OR PUNISHMENT

A. History and background

The Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
entered into force in 1987. The CAT as protects individuals against severe physical or mental pain or
suffering intentionally inflicted for punishment, intimidation, coercion or any reason based on discrimina-
tion of any kind at the instigation of or with the consent or acquiescence of a public official or a person
acting in an official capacity. (CAT, Article 1 "Definition of Torture") The CAT also protects individuals
from other acts of cruel, inhuman or degrading treatment or punishment at the instigation of or with the
consent or acquiescence of a public official or a person acting in an official capacity. (CAT, article 16)

B. Enforcement

The CAT is a legally binding international human rights instrument.

VIII. OBLIGATIONS UNDER INTERNATIONAL HUMAN RIGHTS INSTRUMENTS
APPLICABLE TO TRAFFICKING IN PERSONS

A. Universal enjoyment; freedom from discrimination

All persons are entitled to the rights set forth in the UDHR, the ICCPR and the ICESCR.

"Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any
kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status."

(Article 2, UDHR)

"Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within
its territory and subject to its jurisdiction the rights recognized in the present Covenant, without
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status."

(Article 2(1), ICCPR)
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"The States Parties to the present Covenant undertake to guarantee that the rights enunciated in the present
Covenant will be exercised without discrimination of any kind as to race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status."

(Article 2(2), ICESCR)

States are required to protect the rights guaranteed by these instruments without discrimination.

B. Equal right of men and women

Men and women have an equal right to enjoy the rights set forth in the ICCPR and the ICESCR.
Article 3 of both the ICCPR and the ICESCR requires States to "ensure the equal right of men and
women to the enjoyment" of the rights set forth in each instrument.

In General Comment No. 28(68), the Human Rights Committee outlines what States must do in
order to fulfill the obligations of articles 2 and 3 of the ICCPR. This section does not intend to give a
comprehensive explanation of the obligations, but only to highlight a few provisions.

First, articles 2 and 3 of the ICCPR require States to "take all necessary steps to enable every
person to enjoy [the rights in the ICCPR.]" (Paragraph 3). Those steps include:

• removing obstacles to the equal enjoyment of such rights,

• educating the population and State officials in human rights,

• adjusting domestic legislation in order to give effect to the undertakings in the ICCPR and

• adopting measures of protection as well as positive measures in all areas so as to achieve
the effective and equal empowerment of women.

Second, articles 2 and 3 of the ICCPR require States to "take all steps necessary, including the
prohibition of discrimination on the ground of sex, to put an end to discriminatory actions, both in the
public and the private sector, which impair the equal enjoyment of rights." (Paragraph 4)

Third, States must "ensure that traditional, historical, religious or cultural attitudes are not used to
justify violations of women's right to equality before the law and to equal enjoyment of all Covenant
rights." (Paragraph 5).

Fourth, article 3 of the ICCPR requires States to "take account of the factors which impede the
equal enjoyment by women and men of each right specified in the Covenant." (Paragraph 6)

Finally, States are prohibited from "restriction upon or derogation from the equal enjoyment by
women of all fundamental human rights recognized or existing pursuant to law, conventions, regulations
or customs, on the pretext that the Covenant does not recognize such rights or that it recognizes them to
a lesser extent." (Paragraph 9)

C. Adoption of legislation and other measures

States must adopt legislation and other measures to protect all of the rights set forth in the
ICCPR and the ICESCR. Article 2(2) of the ICCPR requires States to "take the necessary steps, in
accordance with its constitutional processes and with the provisions of the present Covenant, to adopt
such laws or other measures as may be necessary to give effect to the rights recognized in the present
Covenant." Article 2(1) of the ICESCR also requires States to take "all appropriate means, including
particularly the adoption of legislative measures" to realize the rights recognized in the ICESCR. Other
provisions of international human rights instruments require States to adopt specific legislative or other
measures regarding a particular right; for example, article 6 of the ICCPR requires States to protect the
right to life by law and article 4(1 )of the CAT requires States to criminalize torture.
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However, in interpreting article 2(2) of the ICCPR, the Human Rights Committee points out that
adoption of constitutional or legislative measures alone may not be sufficient.5 States are also required
to take "specific activities ... to enable individuals to enjoy their rights." (General Comment No. 3,
paragraph 1) Part of this duty involves informing people of their rights, for instance. (General Comment
No. 3, paragraph 2)

D. Provision of an effective remedy

States must provide individuals with an effective remedy when any of these rights under the
UDHR or the ICCPR are violated. Article 8 of the UDHR and article 2(3) of the ICCPR recognize the
right to an effective remedy for violation of fundamental human rights.

"Everyone has the right to an effective remedy by the competent national tribunals for acts violating the
fundamental rights granted him by the constitution or by law."

Article 8, UDHR

"Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have
an effective remedy, notwithstanding that the violation has been committed by persons acting in an
official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by
competent judicial, administrative or legislative authorities, or by any other competent authority
provided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted."

Article 2(3), ICCPR

Article 2(3) of the ICCPR requires States to provide an effective remedy to persons whose rights
under the ICCPR have been violated. The remedy must be determined by competent judicial, administra-
tive or legislative or other authority as provided by the State, and must be enforced when granted.

E. International cooperation and assistance

States must cooperate with one another and provide one another assistance in assuring the
rights under the ICESCR. ICESCR article 2(1) requires State Parties to "take steps, individually and
through international assistance and cooperation, especially economic and technical, to the maximum of
its available resources, with a view to achieving progressively the full realization of the rights recognized
in the present Covenant by all appropriate means, including particularly the adoption of legislative
measures."

ICESCR article 23 further recognizes that "international action for the achievement of the rights
recognized in the present Covenant includes such methods as the conclusion of conventions, the
adoption of recommendations, the furnishing of technical assistance and the holding of regional meetings
and technical meetings for the purpose of consultation and study organized in conjunction with the
Governments concerned."

5 "Implementation does not depend solely on constitutional or legislative enactments, which in themselves are often not
perse sufficient." (General Comment No. 3, paragraph 1)
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IX. RIGHTS AND FREEDOMS IN INTERNATIONAL HUMAN RIGHTS
INSTRUMENTS APPLICABLE TO TRAFFICKING IN PERSONS

Trafficking in persons violates fundamental human rights and freedoms that are recognized and
protected by international human rights instruments. Those rights and freedoms and their violations are
discussed below. States have the obligations discussed in the previous section with regard to each of
the rights contained in the ICCPR and the ICESCR, as applicable. That is, States must protect the rights
of all people without discrimination and for women and men equally, States must ensure these rights
through legislative and other measures, States must provide an effective remedy for violations of ICCPR
rights and States must cooperate and give one another assistance in ensuring ICESCR rights.

A. Freedom and equality in dignity and rights

Article 1 of the UDHR provides that "All human beings are born free and equal in dignity and
rights." Trafficking in persons by its very nature deprives people of their freedom through the use of various
forms of coercion and/or deception. Trafficking in persons further deprives people of their dignity and rights.

B. Right to freely pursue economic, social and cultural development

Article 1(1) of both the ICCPR and the ICESCR guarantees the right of all people to "freely
pursue their economic, social and cultural development." Trafficking in persons interferes with the ability
to pursue one's own economic, social and cultural development.

Article 22 of the UDHR guarantees the right to social security and the right to realization, through
national effort and international cooperation and in accordance with the organization and resources of
each State, of the economic, social and cultural rights. Article 9 of the ICESCR also guarantees the right
to social security.

"Everyone, as a member of society, has the right to social security and is entitled to realization, through
national effort and international cooperation and in accordance with the organization and resources of
each State, of the economic, social and cultural rights indispensable for his dignity and the free
development of his personality."

Article 22, UDHR

"The State Parties to the present Covenant recognize the right of everyone to social security, including
social insurance."

Article 9, ICESCR

Poverty, including lack of social security, renders people more vulnerable to trafficking.

C. Right to life

Article 3 of the UDHR and article 6 of the ICCPR guarantee the right to life.

"Everyone has the right to life ...."

Article 3, UDHR
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"Every human being has the inherent right to life. This right shall be protected by law. No one shall be
arbitrarily deprived of life."

Article 6, ICCPR

Trafficking in persons may result in the deprivation of life. Article 6 of the ICCPR requires States
to protect the right to life by law.

D. Right to freedom from torture or cruel, inhuman or degrading
treatment or punishment

Torture is prohibited by specific provisions of the UDHR and the ICCPR as well as by the
Convention on Torture as a whole.

1. UDHR and ICCPR

Article 5 of the UDHR and article 7 of the ICCPR guarantee the right to freedom from torture or
cruel, inhuman or degrading treatment or punishment.

"No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment."

Article 5, UDHR and Article 7, ICCPR

Trafficking in persons often involves torture and cruel, inhuman or degrading treatment or
punishment in violation of this right.

The ICCPR does not define the meaning of the terms "torture", "cruel", "inhuman" and "degrading"
and the Human Rights Committee has refused to limit their application by defining them. The Human
Rights Committee recognizes that violence against women can constitute torture.6 Trafficking in persons
is a form of violence against women.7 The Human Rights Committee also recognizes that torture
includes mental suffering as well as physical suffering and can also include corporal punishment.8

Article 7 of the ICCPR prohibits torture by both private and public actors. In trafficking in
persons, the torture may be perpetrated by private individuals, as well as by people such as police
officers who are acting on behalf of the State. The ICCPR requires States to protect against torture by
both types of actors.9

Additionally, article 7 of the ICCPR also prohibits "encouraging, ordering, tolerating or perpetrating
prohibited acts" and requires States to hold such actors responsible. (General Comment No. 20[13])

See, e.g. General Comment No. 28 (68) Paragraph 11 "To assess compliance with article 7 of the Covenant, as well as
with article 24, which mandates special protection for children, the Committee needs to be provided information on
national laws and practice with regard to domestic and other types of violence against women, including rape."

Article 26[b] Declaration on the Elimination of Violence against Women (1993).

General Comment No. 20[5]. "The prohibition in article 7 relates not only to acts that cause physical pain but also to acts that
cause mental suffering to the victim. In the Committee's view, moreover, the prohibition must extend to corporal punishment,
including excessive chastisement ordered as punishment for a crime or as an educative or disciplinary measure."

General Comment No. 20 [2] states: "It is the duty of the State party to afford everyone protection through legislative and
other measures as may be necessary against the acts prohibited by article 7, whether inflicted by people acting in their
official capacity, outside their official capacity or in a private capacity."
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Furthermore, States must take care not to subject victims of trafficking in persons to torture upon
repatriation and return.10 "Enforcement personnel, medical personnel, police officers and any other
persons involved in the custody or treatment of any individual subjected to any form of arrest, detention
or imprisonment must receive appropriate instruction and training" and "the prohibition of article 7 [must
form] an integral part of the operational rules and ethical standards to be followed by such persons."
(General Comment No. 20[10])

With respect to measures required of States, "The Committee notes that it is not sufficient for the
implementation of article 7 to prohibit such treatment or punishment or to make it a crime. States parties
should inform the Committee of the legislative, administrative, judicial and other measures they take to
prevent and punish acts of torture and cruel, inhuman and degrading treatment in any territory under their
jurisdiction." (General Comment No. 20[8])

States must also provide an effective remedy as required by article 2(3) of the ICCPR. An effective
remedy includes:

• guaranteeing the immediate termination of all the acts prohibited by article 7,

• appropriate redress,

• recognition in the domestic law of the right to lodge complaints against maltreatment prohibited
by article 7 and

• prompt and impartial investigation of complaints by competent authorities so as to make the
remedy effective.11

Finally, the ICCPR requires States to "disseminate, to the population at large, relevant information
concerning the ban on torture and the treatment prohibited by article 7." (General Comment No. 20[10])

2. The CAT

The CAT also prohibits torture. Torture is defined as:

• Any act by which severe pain or suffering, whether physical or mental,

• is intentionally inflicted on a person for such purposes as

• obtaining from him or a third person information or a confession,

• punishing him for an act he or a third person has committed or is suspected of having committed, or

• intimidating or coercing him or a third person, or

• for any reason based on discrimination of any kind,

• when such pain or suffering is inflicted

• by, or

• at the instigation of, or

• with the consent or acquiescence of

• a public official or other person acting in an official capacity.

• Torture does not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.

Article 1, Convention on Torture

10 See, e.g. General Comment No. 20[9]. "In the view of the Committee, States parties must not expose individuals to the
danger of torture or cruel, inhuman or degrading treatment or punishment upon return to another country by way of their
extradition, expulsion or refoulement."

11 General Comment No. 20[14].
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Article 4(1) of the CAT requires States to criminalize torture, attempt to commit torture and
complicity or participation in torture.

Article 2 of the CAT requires States to "take effective legislative, administrative, judicial or other
measures to prevent acts of torture in any territory under its jurisdiction."

Article 12 of the CAT requires States to "ensure that its competent authorities proceed to a
prompt and impartial investigation, whenever there is reasonable ground to believe that an act of torture
has been committed in any territory under its jurisdiction."

Article 13 of the CAT requires States to "ensure that any individual who alleges he has been
subject to torture ... has the right to complain to, and to have his case promptly and impartially examined
by, its competent authorities." States must also take steps to "ensure that the complainant and witnesses
are protected against all ill-treatment or intimidation as a consequence of his complaint or any evidence
given."

Article 14 of the CAT requires States to "ensure in its legal system that the victim of an act of
torture obtains redress and has an enforceable right to fair and adequate compensation, including the
means for as full rehabilitation as possible."

Article 16 of the CAT requires States to "undertake to prevent ... other acts of cruel, inhuman or
degrading treatment or punishment which do not amount to torture as defined in article 1, when such acts
are committed by or at the instigation of or with the consent or acquiescence of a pubic official or other
person acting in an official capacity."

E. Right to freedom from slavery, servitude, the slave trade
and forced or compulsory labour

Article 4 of the UDHR and article 8 of the ICCPR guarantee the right to freedom from slavery,
servitude and the slave trade. Article 8 of the ICCPR also guarantees the right to freedom from forced or
compulsory labour.

Trafficking in persons holds people in slavery, servitude and slavery-like practices. Trafficking in
persons involves forced and compulsory labour. The Human Rights Committee recognizes trafficking in
women and children and forced prostitution as violations of article 8 of the ICCPR.12 Refer to Chapter 3
for a complete discussion of this right.

12 See General Comment No. 28 (68) [12] "Having regard to their obligations under article 8, States parties should inform
the Committee of measures taken to eliminate trafficking of women and children, within the country or across borders,
and forced prostitution. They must also provide information on measures taken to protect women and children, including
foreign women and children, from slavery, disguised, inter alia, as domestic or other kinds of personal service. States
parties where women and children are recruited, and from which they are taken, and States parties where they are
received should provide information on measures, national or international, which have been taken in order to prevent the
violation of women's and children's rights."
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F. Right to liberty and security of the person; freedom from
arbitrary arrest and detention

Article 3 of the UDHR, article 9 of the ICCPR and article 9 of the UDHR guarantee the right to
liberty and security of the person and protect against arbitrary arrest and detention.

"Everyone has the right to ... liberty and the security of the person."

Article 3, UDHR

"Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or
detention. No one shall be deprived of his liberty except on such grounds and in accordance with such
procedures as are established by law."

Article 9, ICCPR

"No one shall be subjected to arbitrary arrest, detention or exile."

Article 9, UDHR

Trafficking in persons may involve the deprivation of liberty and security by traffickers.

Additionally, States must ensure that the prevention, rescue, rehabilitation, return and reintegration
processes do not arbitrarily deprive victims of trafficking in persons of their liberty.13 Article 10 of the
ICCPR requires States to treat persons who have been deprived of their liberty, including victims of
trafficking, "with humanity and with respect for the inherent dignity of the human person." Victims of
trafficking who have not been convicted of a crime14 must be separated from convicted persons and
must receive "separate treatment appropriate to their status as unconvicted persons." (ICCPR, article
2(a))

The Human Rights Committee provides that "the application of this rule, as a minimum, cannot be
dependent on the material resources available in the State Party. This rule must be applied without
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or
social origin, property, birth or other status." (General Comment No. 21 [4]).

In fulfilling the obligation of article 10 of the ICCPR, States should:

• take concrete measures by competent authorities to monitor the effective application of the
rules regarding the treatment of persons deprived of their liberty,

• have a system for supervising penitentiary establishments,

13 See General Comment No. 9[1] "The Committee points out that paragraph 1 is applicable to all deprivations of liberty,
whether in criminal cases or in other cases such as, for example, mental illness, vagrancy, drug addiction, educational
purposes, immigration control, etc.... [T]he important guarantee laid down in paragraph 4, i.e. the right to control by a
court of the legality of the detention, applies to all persons deprived of their liberty by arrest or detention. Furthermore,
States parties have in accordance with article 2(3) also to ensure that an effective remedy is provided in other cases in
which an individual claims to be deprived of his liberty in violation of the Covenant."

14 Note that other international instruments, including the Trafficking Protocol and the Principles and Guidelines emphasize
that victims of trafficking should not be criminalized.
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• have specific measures to prevent torture and cruel, inhuman or degrading treatment, and
ensure impartial supervision,

• train and instruct personnel who have authority over persons deprived of their liberty in the
applicable provisions,

• have personnel strictly adhere to such provisions in the discharge of their duties and

• provide arrested or detained persons with access to such information and have effective legal
means enabling them to ensure that those rules are respected, to complain if the rules are
ignored and to obtain adequate compensation in the event of a violation. (General Comment
No. 21 [6] and [7])

G. Right not to be imprisoned for failure to fufil
a contractual obligation

Article 11 of the ICCPR guarantees the right not to be imprisoned for failure to fufil a contractual
obligation.

"No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation."

Article 11, ICCPR

Trafficking in persons may involve imprisoning a person or depriving them of their liberty until they have
paid off a debt, often an illegal debt.

H. Right to a nationality

Article 15 of the UDHR guarantees the right of every person to a nationality.

" 1 . Everyone has the right to a nationality

2. No one shall be arbitrarily deprived of his nationality nor denied the right to change his nationality."

Article 15, UDHR

States may not arbitrarily deprive a person of his or her nationality nor deny a peson the right to change
his or her nationality. The lack of a nationality makes people more vulnerable to trafficking.

I. Right to freedom of movement and residence; right to leave
any country and to return to one's own country

Article 13(1) of the UDHR and article 12(1) of the ICCPR guarantee the right to freedom of
movement and residence.

"Everyone has the right to freedom of movement and residence within the borders of each State."

Article 13(1), UDHR
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*1. Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of
movement and freedom to choose his residence.

3. The above-mentioned rights shall not be subject to any restrictions except those which are
provided by law, are necessary to protect national security, public order (ordre public), public health
or morals or the rights and freedoms of others, and are consistent with the other rights recognized
in the present Covenant."

Article 12, ICCPR

Article 13(2) of the UDHR and articles 12(2) and (3) of the ICCPR guarantee the right of a person
to leave any country, including his or her own, and to return to one's own country.

"Everyone has the right to leave any country, including his own, and to return to his country."

Article 13(2), UDHR

*2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions except those which are
provided by law, are necessary to protect national security, public order (ordre public), public health
or morals or the rights and freedoms of others, and are consistent with the other rights recognized
in the present Covenant.

4. No one shall be arbitrarily deprived of the right to enter his own country."

Article 12, ICCPR

These rights apply to persons, such as victims of trafficking, who have illegally entered a country
but have since become regularized.

1. Generally

Trafficking in persons often involves prohibiting people from leaving their place of "work" or
residence, or forcing people into a place of residence not of their choosing. Trafficking in persons may
also involve traffickers confiscating the passports and other entry and exit documents of victims of
trafficking. Border officials may be complicit in such activities. States must protect against violations of
these rights by private and public actors.15

States must also ensure that measures taken to combat trafficking do not infringe upon these
rights. For instance, trafficking prevention measures must be tested against this right. The Human
Rights Committee holds that "it is incompatible with article 12, paragraph 1, that the right of a woman to
move freely and to choose her residence be made subject, by law or practice, to the decision of another
person, including a relative."16 Such restrictions may take the form of "the exercise of marital powers

15 "The State party must ensure that the rights guaranteed in article 12 are protected not only from public but also from
private interference." (General Comment 27(67)[6]).

16 General Comment No. 27 (67) [6]. See also, General Comment No. 27 (67) [18]: "In examining State reports, the
Committee has on several occasions found that measures preventing women from moving freely or from leaving the
country by requiring them to have the consent or the escort of a male person constitute a violation of article 12."
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over the wife or of parental powers over adult daughters or legal or de facto requirements which prevent
women from travelling, such as the requirement of consent of a third party to the issuance of a passport
or other type of travel documents to an adult woman."17 Instead, it should be recognized that restrictions
on movement and freedom to migrate actually make people more vulnerable to trafficking.

Furthermore, States may not impose measures to prevent trafficking that make freedom to leave
the country "dependent on any specific purpose or on the period of time the individual chooses to stay
outside the country." (General Comment No. 27 (67) [8]) For example, prevention measures may not
prevent people for travelling to obtain a particular class of work, for example waitressing or camel
jockeying.

Article 12 of the ICCPR also gives individuals the right to choose the state of destination.
(General Comment No. 27 (67) [8]) As such, prevention measures may not prevent certain people, for
example young women, from travelling to a country which is known as a destination state for trafficking.

Similarly, in terms of repatriation, article 12 of the ICCPR affords victims of trafficking the right to
choose the State of destination, subject only to the acceptance of that state. (General Comment No. 27
(67) [8])

Article 12 also encompasses the right to obtain travel documents (in particular, a passport)
necessary to leave the country. (General Comment No. 27 (67) [9]) Refusal to issue such documents
makes people more vulnerable to irregular forms of migration and thus more vulnerable to trafficking in
persons.

2. Internal displacement

The Human Rights Committee provides that "Subject to the provisions of article 12, paragraph 3,
the right to reside in a place of one's choice within the territory includes protection against all forms of
forced internal displacement. It also precludes preventing the entry or stay of persons in a defined part of
the territory." (General Comment No. 27 (67) [7]) It should also be recognized that internal displacement
and prevention of freedom of movement makes people more vulnerable to trafficking.

3. Right to enter own country

The Human Rights Committee provides that the right to enter one's own country extends to
people who do not have formal nationality.

"The wording of article 12, paragraph 4, does not distinguish between nationals and aliens ("no
one"). Thus, the persons entitled to exercise this right can be identified only by interpreting the
meaning of the phrase "his own country". The scope of "his own country" is broader than the
concept "country of his nationality". It is not limited to nationality in a formal sense, that is,
nationality acquired at birth or by conferral; it embraces, at the very least, an individual who,
because of his or her special ties to or claims in relation to a given country, cannot be considered
to be a mere alien. This would be the case, for example, of nationals of a country who have
there been stripped of their nationality in violation of international law, and of individuals whose
country of nationality has been incorporated in or transferred to another national entity, whose
nationality is being denied them. The language of article 12, paragraph 4, moreover, permits a
broader interpretation that might embrace other categories of long-term residents, including but
not limited to stateless persons arbitrarily deprived of the right to acquire the nationality of the
country of such residence. Since other factors may in certain circumstances result in the
establishment of close and enduring connections between a person and a country, States parties
should include in their reports information on the rights of permanent residents to return to their
country of residence." (General Comment No. 27 (67) [20])

17 General Comment No. 28 (68) [16].
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4. Limited right

The right to liberty of movement, the freedom to choose one's residence and the right to leave
any country are limited. Article 12(3) of the ICCPR provides that these rights can be limited only by laws
that are (a) necessary to protect specifically enumerated ends and (b) consistent with other rights under
the ICCPR.

The Human Rights Committee provides guidance on the validity of such restrictions. First,
permissible limitations "must not nullify the principle of liberty of movement." (General Comment No. 27
(67)[2]) Second, permissible limitations must be precise, must not be impair the "essence of the right"
and must not be unduly discretionary.18 Third, permissible limitations must be appropriate, least intrusive
and proportionate.19

The Human Rights Committee makes it clear that denial of the right to enter one's own country
may seldom be limited.20

J. Rights relating to expulsion of aliens

Article 13 of the ICCPR grants lawful aliens the right not to be arbitrarily expelled from a State.

"An alien lawfully in the territory of a State Party to the present Covenant may be expelled therefrom
only in pursuance of a decision reached in accordance with law and shall, except where compelling
reasons of national security otherwise require, be allowed to submit the reasons against his expulsion
and to have his case reviewed by, and be represented for the purpose before, the competent authority
or a person or persons especially designated by the competent authority."

Article 13, ICCPR

This right is relevant to repatriation measures. The Human Rights Committee further requires
States to ensure that alien women are accorded on an equal basis the right to submit arguments against
their expulsion and to have their case reviewed, as provided in article 13. In this regard, they should be
entitled to submit arguments based on gender-specific violations of the Covenant...." (General Comment
No. 28 (68) [17])

K. Right to recognition as a person before the law

Article 6 of the UDHR and article 16 of the ICCPR guarantee the right to recognition as a person
before the law.

18 "In adopting laws providing for restrictions permitted by article 12, paragraph 3, States should always be guided by the
principle that the restrictions must not impair the essence of the right; the relation between right and restriction, between
norm and exception, must not be reversed. The laws authorizing the application of restrictions should use precise criteria
and may not confer unfettered discretion on those charged with their execution." (General Comment No. 27 (67) [13])

19 "Article 12, paragraph 3, clearly indicates that it is not sufficient that the restrictions serve the permissible purposes; they
must also be necessary to protect them. Restrictive measures must conform to the principle of proportionality; they must
be appropriate to achieve their protective function; they must be the least intrusive instrument amongst those which might
achieve the desired result; and they must be proportionate to the interest to be protected." General Comment No. 27 (67)
[14])

20 "In no case may a person be arbitrarily deprived of the right to enter his or her own country. The reference to the concept
of arbitrariness in this context is intended to emphasize that it applies to all State action, legislative, administrative and
judicial; it guarantees that even interference provided for by law should be in accordance with the provisions, aims and
objectives of the Covenant and should be, in any event, reasonable in the particular circumstances. The Committee
considers that there are few, if any, circumstances in which deprivation of the right to enter one's own country could be
reasonable. A State party must not, by stripping a person of nationality or by expelling an individual to a third country,
arbitrarily prevent this person from returning to his or her own country." (General Comment No. 27 (67) [21])
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"Everyone has the right to recognition everywhere as a person before the law."

Article 6, UDHR and Article 16, ICCPR

States recognize trafficking in persons as persons before the law at all stages of the trafficking
spectrum.

The Human Rights Committee makes it clear that States must ensure that women in particular
are treated as persons before the law.

The right of everyone under article 16 to be recognized everywhere as a person before the law is
particularly pertinent for women, who often see it curtailed by reason of sex or marital status.
This right implies that the capacity of women to own property, to enter into a contract or to
exercise other civil rights may not be restricted on the basis of marital status or any other
discriminatory ground. It also implies that women may not be treated as objects to be given,
together with the property of the deceased husband, to his family. States must provide
information on laws or practices that prevent women from being treated or from functioning as full
legal persons and the measures taken to eradicate laws or practices that allow such treatment.
(General Comment No. 28 (68) [19])

The failure to treat women as persons before the law makes them increasingly vulnerable to
trafficking in persons.

L. Right to equality before the law and equal protection of the law

Article 7 of the UDHR and article 26 of the ICCPR guarantee the right to equality before the law
and equal protection of the law.

"All are equal before the law and are entitled without any discrimination to equal protection of the law.
All are entitled to equal protection against any discrimination in violation of this Declaration and against
any incitement to such discrimination."

Article 7, UDHR

"All persons are equal before the law and are entitled without any discrimination to the equal protection of
the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status."

Article 26, ICCPR

Trafficking in persons and measures to combat trafficking in persons often involve discrimination
based on gender, national or social origin, poverty, social class or caste or other factors. For instance,
people are trafficked because of their gender, skin colour, nationality or caste. Decisions to assist a
victim of trafficking may also be based on discriminatory grounds. States must prohibit discrimination by
both public and private actors. (General Comment No. 28 (68) [31])

United Nations Secretary-General, Kofi Annan has made the connection between discrimination
and trafficking.
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"Racial, ethnic and gender discrimination deny basic life choices to many of the world's women
and girls. It is because of their precarious legal, social and economic situation, that women are
so vulnerable to trafficking and other forms of exploitation. Because the overwhelming majority of
trafficked persons are female, trafficking is usually considered to be the result of discrimination on
the basis of sex. However, there is increasing evidence that racial and social marginalization
constitute significant risk factors for trafficking and also determine the treatment that trafficked
women experience in countries of destination. In addition, racist ideology and racial, ethnic and
gender discrimination underlie the demand for the products of trafficking."21

The enforcement of this right can help prevent trafficking in persons. For example, the Human
Rights Committee notes that "a large proportion of women are employed in areas which are not protected
by labour laws and that prevailing customs and traditions discriminate against women, particularly with
regard to access to better paid employment and to equal pay for work of equal value. States parties
should review their legislation and practices and take the lead in implementing all measures necessary to
eliminate discrimination against women in all fields, for example by prohibiting discrimination by private
actors in areas such as employment, education, political activities and the provision of accommodation,
goods and services. States parties should report on all these measures and provide information on the
remedies available to victims of such discrimination." By doing this, women will be less subject to the
discrimination that causes vulnerability to trafficking. (General Comment No. 28 (68) [31])

M. Right to privacy

Article 12 of the UDHR and article 17 of the ICCPR guarantee the right to privacy.

"No one shall be subjected to arbitrary interference with his privacy, family, home or correspondence,
nor to attacks upon his honor and reputation. Everyone has the right to the protection of the law
against such interference or attacks."

Article 12, UDHR

" 1 . No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his honour and reputation.

2. Everyone has the right to the protection of the law against such interference or attacks."

Article 17, ICCPR

States are required to protect the right to privacy from violation by private and public actors.
(General Comment No. 16 [1]) States must "adopt legislative and other measures to give effect to the
prohibition against such interferences and attacks as well as to the protection of this right." (General
Comment No. 16 [1])

Trafficking measures must not interfere with the right to privacy. As one example, the Human
Rights Committee provides that the right of women to enjoy the right to privacy on an equal basis with
men is violated "where the sexual life of a woman is taken into consideration in deciding the extent of her
legal rights and protections, including protection against rape." (General Comment No. 28 (68) [20])

N. Right to freedom of association

Article 20 of the UDHR and article 22 of the ICCPR guarantee the right to freedom of association.

21 Smuggling and trafficking in persons and the protection of their human rights, Note by Secretary-General, Economic and
Social Council, Commission on Human Rights, Subcommission on the Promotion and Protection of Human Rights 5 July
2001 (E/CN.4/Sub.2/2001/26)
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"Everyone has the right to freedom of peaceful assembly and association."

Article 20, UDHR

*1. Everyone shall have the right to freedom of association with others, including the right to form and
join trade unions for the protection of his interests.

2. No restrictions may be placed on the exercise of this right other than those which are prescribed by
law and which are necessary in a democratic society in the interests of national security or public
safety, public order (ordre public), the protection of public health or morals or the protection of the
rights and freedoms of others. This article shall not prevent the imposition of lawful restrictions on
members of the armed forces and of the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the International Labour Organisation
Convention of 1948 concerning Freedom of Association and Protection of the Right to Organize to
take legislative measures which would prejudice, or to apply the law in such a manner as to
prejudice, the guarantees provided for in that Convention."

Article 22, ICCPR

Trafficking often involves prohibiting people from associating with family, friends and other
persons outside of the situation of exploitation in violation of this fundamental human right to freedom
association.

O. Rights relating to marriage

Article 16 of the UDHR and article 23 of the ICCPR guarantee the right to marry and to found a
family. Article 16 of the UDHR, article 23 of the ICCPR and article 10 of the ICESCR provide that
marriage shall be entered into only with free and full consent of both spouses.

"1 . Men and women of full age, without any limitation due to race, nationality or religion, have the right
to marry and to found a family. They are entitled to equal rights as to marriage, during marriage
and at its dissolution.

2. Marriage shall be entered into only with the free and full consent of the intending spouses.

3. The family is the natural and fundamental group unit of society and is entitled to protection by
society and the State."

Article 16, UDHR

*1. The family is the natural and fundamental group unit of society and is entitled to protection by
society and the State.

2. The right of men and women of marriageable age to marry and to found a family shall be recognized.

3. No marriage shall be entered into without the free and full consent of the intending spouses.

4. States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and
responsibilities of spouses as to marriage, during marriage and at its dissolution. In the case of
dissolution, provision shall be made for the necessary protection of any children."

Article 23, ICCPR
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"Marriage must be entered into with the free consent of the intending spouses."

Article 10(1), ICESCR

Trafficking practices often deny victims of trafficking the right to marry and found a family.
Additionally trafficking practices such as forced marriage and sale of brides violate the right to enter
marriage with free and full consent.

States must adopt legislative, administrative and other measures to protect this right. (General
Comment No. 19[3])

States must also ensure that “with regard to equality as to marriage ... no sex-based discrimination
[occurs] in respect of the acquisition or loss of nationality by reason of marriage." (General Comment No. 19
[7]) That is, States may not provide that women lose their nationality upon marriage to a non-national where
men do not. As noted above, loss of nationality renders people more vulnerable to trafficking in persons.

The Human Rights Committee provides the following with regard to free and fully consensual
marriage:

Men and women have the right to enter into marriage only with their free and full consent, and
States have an obligation to protect the enjoyment of this right on an equal basis. Many factors
may prevent women from being able to make the decision to marry freely. One factor relates to
the minimum age for marriage. That age should be set by the State on the basis of equal criteria
for men and women. These criteria should ensure women's capacity to make an informed and
uncoerced decision. A second factor in some States may be that either by statutory or customary
law a guardian, who is generally male, consents to the marriage instead of the woman herself,
thereby preventing women from exercising a free choice. (General Comment No. 28 (68)[23])

P. Rights of mothers

Article 25(2) of the UDHR guarantees the right to special care and assistance in motherhood.

"Motherhood and childhood are entitled to special care and assistance."

Article 25(2), UDHR

ICESCR article 10(2) provides for special protection for working mothers.

"Special protection should be accorded to mothers during a reasonable period before and after childbirth.
During such period working mothers should be accorded paid leave or leave with adequate security benefits."

Article 10(2), ICESCR

Working mothers who are victims of trafficking are also entitled to this right. This right should not
be used as a reason to justify discrimination against women or mothers in terms of hiring, employment or
in any other manner.

Q. Protection of children from economic and social exploitation

ICESCR article 10 provides for special protection of children including protection from economic
and social exploitation, dangerous work, and certain forms of child labour.
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"Special measures of protection and assistance should be taken on behalf of all children and young
persons without any discrimination for reasons of parentage or other conditions. Children and young
persons should be protected from economic and social exploitation. Their employment in work harmful
to their morals or health or dangerous to life or likely to hamper their normal development should be
punishable by law. States should also set age limits below which the paid employment of child labour
should be prohibited and punishable by law."

Article 10(3), ICESCR

These rights apply to children who are victims of trafficking.

R. Rights of children to protection as minors,
birth registration and nationality

Article 24 of the ICCPR guarantees the rights of children to protection as minors, birth registration
and a nationality. Article 25 of the UDHR provides that children are entitled to special care and
assistance and that all children are entitled to the same social protection.

*1. Every child shall have, without any discrimination as to race, colour, sex, language, religion,
national or social origin, property or birth, the right to such measures of protection as are required
by his status as a minor, on the part of his family, society and the State.

2. Every child shall be registered immediately after birth and shall have a name.

3. Every child has the right to acquire a nationality."

Article 24, ICCPR

"Motherhood and childhood are entitled to special care and assistance. All children, whether born in or
out of wedlock, shall enjoy the same social protection."

Article 25(2), UDHR

1. Protection measures

Article 24 of the ICCPR requires States to protect children from discrimination. (General Comment
17[5]) Trafficking in persons as well as measures to combat it may involve discrimination. States should
enact legislation and implement practices to ensure that discrimination is removed in every field, including,
specifically, "inheritance, particularly as between children who are nationals and children who are aliens or
as between legitimate children and children born out of wedlock." (General Comment No. 17[5]) These and
other types of discrimination makes people, and particularly children, vulnerable to trafficking.

All children have the right to special measures of protection as a minor. The Human Rights
Committee "recognizes the right of every child, without any discrimination, to receive from his family,
society and the State the protection required by his status as a minor. Consequently, the implementation
of this provision entails the adoption of special measures to protect children, in addition to the measures
that States are required to take under article 2 to ensure that everyone enjoys the rights provided for in
the Covenant." (General Comment No. 17 [1]) States' protection of children must be "carried out equally
for boys and girls. States parties should report on measures taken to ensure that girls are treated equally
to boys in education, in feeding and in health care, and provide the Human Rights Committee with
disaggregated data in this respect. States parties should eradicate, both through legislation and any
other appropriate measures, all cultural or religious practices which jeopardize the freedom and well-being
of female children." (General Comment No. 28 (68)[28])
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States must take "every possible economic and social measure ... to prevent [children] from
being subjected to acts of violence and cruel and inhuman treatment or from being exploited by means of
forced labour or prostitution, or by their use in the illicit trafficking of narcotic drugs, or by any other
means." (General Comment No. 17[3])

States must also take "every possible measure ... to foster the development of their personality
and to provide them with a level of education that will enable them to enjoy the rights recognized in the
Covenant ...." (General Comment No. 17[3]) The lack of education increases a child's vulnerability to
trafficking.

2. Birth registration and nationality

The Human Rights Committee notes the connection between lack of birth registration and
vulnerability to trafficking.

The main purpose of the obligation to register children after birth is to reduce the danger of
abduction, sale of or traffic in children, or of other types of treatment that are incompatible with
the enjoyment of the rights provided for in the Covenant. Reports by States parties should
indicate in detail the measures that ensure the immediate registration of children born in their
territory. (General Comment No. 17[7])

The lack of a nationality also makes children vulnerable to trafficking. States are required to
ensure that every child is given a nationality when he or she is born.22

S. Right to education

Article 26(1) of the UDHR provides that "everyone has the right to education." Article 13(1) also
recognizes the right of everyone to education.

Trafficking practices often deny people an education in violation of this right. Additionally, a lack
of education renders people more vulnerable to trafficking. States may prevent vulnerability to trafficking
by taking the measures set forth in Article 26 of the UDHR and in articles 13 and 14 of the ICESCR.
Additionally, measures for rehabilitation of victims of trafficking in persons benefit from this right and
States obligations regarding this right.

T. Right to property

Article 17(2) of the UDHR guarantees the right to property.

"No one shall be arbitrarily deprived of his property."

Article 17(2), UDHR

Trafficking often involves depriving people of their property, including their rightful wages, in
violation of this fundamental human right to property.

22 "While the purpose of this provision is to prevent a child from being afforded less protection by society and the State
because he is stateless, it does not necessarily make it an obligation for States to give their nationality to every child born
in their territory. However, States are required to adopt every appropriate measure, both internally and in cooperation with
other States, to ensure that every child has a nationality when he is born. In this connection, no discrimination with regard
to the acquisition of nationality should be admissible under internal law as between legitimate children and children born
out of wedlock or of stateless parents or based on the nationality status of one or both of the parents." (General
Comment No. 17 [8])"
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U. Rights to adequate standard of living and security

Article 25(1) of the UDHR and article 11(1) of the ICESCR guarantees the rights to an adequate
standard of living and to security. Article 11(2) provides measures to be taken to ensure these rights.

"Everyone has the right to a standard of living adequate for the health and well-being of himself and of
his family, including food, clothing, housing and medical care and necessary social services, and the
right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of
livelihood in circumstances beyond his control."

Article 25(1), UDHR

"The State Parties to the present Covenant, recognizing the fundamental right of everyone to an
adequate standard of living for himself and his family, including adequate food, clothing and housing,
and to the continuous improvement of living conditions. The States Parties will take appropriate steps
to ensure the realization of this right, recognizing to this effect the essential importance of international
cooperation based on free consent."

Article 11(1), ICESCR

Trafficking practices often deny an adequate standard of living in violation of this right. Lack of
security makes people more vulnerable to trafficking. Enforcement of these rights may help reduce
vulnerability to trafficking.

V. Rights relating to work

Article 23 of the UDHR and article 6 of the ICESCR guarantee the right to work and the right to
free choice of work. Article 23 of the UDHR and article 7 of the ICESCR also guarantee rights relating to
wages, hours and conditions of work.

" 1 . Everyone has the right to work, to free choice of employment, to just and favourable conditions of
work and to protection against unemployment.

2. Everyone, without any discrimination, has the right to equal pay for equal work.

3. Everyone who works has the right to just and favourable remuneration ensuring for himself and his
family an existence worthy of human dignity, and supplemented if necessary, by other means of
social protection.

4. Everyone has the right to form and to join trade unions for the protection of his interests."

Article 23, UDHR

"The State Parties to the present Covenant recognize the right to work, which includes the right of
everyone the opportunity to gain his living by work which he freely chooses or accepts, and will take
appropriate steps to safeguard this right."

Article 6(1), ICESCR
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"The State Parties to the present Covenant recognize the right of everyone to the enjoyment of just and
favorable conditions of work, which ensure, in particular

(a) remuneration which provides all workers, at a minimum, with:

(i) fair wages and equal remuneration for work of equal value without distinction of any kind, in
particular women being guaranteed conditions of work not inferior to those enjoyed by men,
with equal pay for equal work.

(ii) a decent living for themselves and their families in accordance with the provisions of the
present Covenant;

(b) safe and healthy working conditions;

(d) rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as well as
remuneration for public holidays."

Article 7, ICESCR

"Everyone has the right to rest and leisure, including reasonable limitation of working hours and periodic
holidays with pay."

Article 24, UDHR

All trafficking in persons occurs for purposes of illegal or legal forms of labour, with the exception
of trafficking in organs and trafficking for forced marriage (which may often be disguised labour).
Trafficking in persons may involve forced or coerced labour such as when a person is forced to perform a
job; such forced labour may even amount to slavery. Trafficking in persons may also involve voluntary or
legal labour that occurs under exploitative conditions or hours of work, such as when a person agrees to
perform a job but is not allowed to leave the work premises, or is forced to work long hours. Trafficking
in persons may also involve labour that is unpaid, such as when an employer refuses to pay wages or full
wages, or subjects the wages to an exploitative debt. Chapter 7 contains a fuller discussion of the labour
dimension of trafficking.

The UDHR and the ICESCR guarantee certain rights of workers that are violated by trafficking in
persons. Article 23(1) of the UDHR and article 6(1) of the ICESCR guarantee the right to work and the
right to work which one freely chooses or accepts. Article 6(1) of the ICESCR requires States to "take
appropriate steps to safeguard this right." Article 6(2) of the ICESCR requires States to take the following
steps, at a minimum, to achieve the full realization of this right:

• Technical and vocational guidance and training programmes,

• Policies and techniques to achieve steady economic, social and cultural development and

• Full and productive employment under conditions safeguarding fundamental political and
economic freedoms to the individual.

Article 23(2) and(3) of the UDHR guarantees the right to fair wages, equal pay for equal work and
"just and favourable remuneration ensuring for himself and his family an existence worthy of human
dignity". Article 7(a) of the ICESCR also guarantees the right to fair wages, equal pay for equal work and
"a decent living for themselves and their families".

Article 23(1) of the UDHR guarantees the right to just and favourable conditions of work and
article 7(b) of the ICESCR guarantees the right to safe and healthy working conditions.
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Article 24 of the UDHR and article 7(d) of the ICESCR guarantee the right to rest, leisure,
reasonable limitation of working hours, and paid periodic and public holidays.

Other provisions of the UDHR and the ICESCR provide rights relating to work that when enforced
may help prevent trafficking. Article 23(1) of the UDHR guarantees the right to protection against
unemployment. Article 23(3) of the UDHR guarantees the right to supplementation of remuneration by
other means of social protection. Article 23(4) of the UDHR and article 8 of the ICESCR guarantee the
right to form and join trade unions. And article 7(c) of the ICESCR guarantees the equal opportunity to
be promoted subject only to seniority and competence.

W. Right to physical and mental health

ICESCR article 12(1) guarantees the "Right of everyone to the enjoyment of the highest
attainable standard of physical and mental health."

To achieve the full realization of this right, ICESCR article 12(2)(b) requires States to take
measures to improve all aspects of environmental and industrial hygiene. As such, States should take
appropriate measures to ensure the environmental and industrial hygiene of places in which trafficking of
persons occurs, including condemning such places if necessary.

Additionally, to achieve the full realization of this right, ICESCR article 12(2)(c) requires States to
take measures to prevent, treat and control epidemic, endemic, occupational and other diseases. As
such, States should take appropriate measures to address health issues related to trafficking in persons,
including HIV/AIDS.

X. Right to social and international order

Finally, article 28 of the UDHR guarantees the right to social and international order.

Everyone is entitled to a social and international order in which the rights and freedoms set forth in this
Declaration can be fully realized.

Lack of social and international order, including conditions of war and lack of or disregard for
human and other rights make people more vulnerable to trafficking. Full realization of this right will go a
long way toward preventing trafficking in persons.
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CHAPTER 4:

INSTRUMENTS AGAINST SLAVERY AND PRACTICES
SIMILAR TO SLAVERY

"Human trafficking is the fastest growing form of slavery today."

Anti-Slavery International Website

"The word 'slavery' today covers a variety of human rights violations. In addition to traditional slavery
and the slave trade, these abuses include the sale of children, child prostitution, child pornography, the
exploitation of child labour, the sexual mutilation of female children, the use of children in armed
conflicts, debt bondage, the traffic in persons and in the sale of human organs, the exploitation of
prostitution, and certain practices under apartheid and colonial regimes."

Human Rights Fact Sheet No. 14:
Contemporary Forms of Slavery, p. 1.

I. INTRODUCTION

Trafficking in persons is a form of slavery and slavery-like practice. Additionally, slavery and
slavery-like practices are both a means and an end of human trafficking. Trafficking in persons may
involve trafficking for the purpose of slavery or slavery like practices. Similarly, slavery may be a means
by which trafficking occurs or otherwise be part of the trafficking experience. This chapter seeks to
explain the provisions of international instruments relating to slavery and slavery-like practices that are
pertinent to trafficking in persons.

II. INTERNATIONAL INSTRUMENTS AGAINST SLAVERY
AND PRACTICES SIMILAR TO SLAVERY

A. Core conventions against slavery and
practices similar to slavery

Slavery and practices similar to slavery are prohibited under a number of international conven-
tions. Two international conventions form the foundation for the prohibition of slavery and slavery-like
practices:

• The League of Nations Slavery Convention of 1926 (the Slavery Convention), as amended by
the 1953 Protocol amending the Slavery Convention and

• The Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institutions
and Practices Similar to Slavery of 1956 (the Supplemental Convention).

These core anti-slavery instruments are discussed in this chapter.
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B. Conventions and instruments prohibiting particular forms
of practices similar to slavery

Other international conventions and instruments prohibit particular forms of practices similar to
slavery, namely:

Forced labour:

• The Slavery Convention,

• The ILO Forced Labour Convention No. 29 (ILO No. 29),

• The ILO Abolition of Forced Labour Convention No. 105 (ILO No. 105) (together with ILO
No. 29, the ILO forced labour conventions) and

• International Convention on the Suppression and Punishment of the Crime of Apartheid.

Forced labour instruments are discussed in Chapter 7

Debt bondage or bonded labour:

• The Supplemental Convention,

• ILO No. 29,

• ILO No. 105,

• The ILO Convention concerning the Prohibition and Immediate Action for the Elimination of
the Worst Forms of Child Labour No. 182 (ILO No. 182) and the accompanying Recom-
mendation No. 190,

• The ILO Convention concerning Basic Aims and Standards of Social Policy No. 117 (ILO
No. 117),

• The ILO Convention concerning Minimum Wage Fixing, with Specific Reference to Develop-
ing Countries No. 131 (ILO No. 131) and the accompanying Recommendation No. 135 and

• The ILO Convention concerning the Protection of Wages No. 95 (ILO No. 95).

Debt bondage and bonded labour instruments are discussed in Chapter 7

Exploitation of migrant workers:

• The International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (the Migrant Workers Convention) and

• Various ILO migrant worker conventions.

Migration instruments are discussed in Chapter 6

Trafficking:

• The 1949 Convention for the Suppression of the Traffic in Persons and of the Exploitation of
the Prostitution of Others (the 1949 Suppression of Traffic Convention) (consolidating The
International Convention for the Suppression of the White Slave Traffic of 1910 and The 1933
International Convention for the Suppression of the Traffic of Women of Full Age),

• The Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, Supplementing the United Nations Convention against Transnational Organized
Crime of 2000 (the Trafficking Protocol),

• The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW),

• The Declaration on the Elimination of Violence Against Women (DEVAW),

• The Convention on the Rights of the Child (CRC),

• The Optional Protocol to the CRC on the Sale of Children, Child Prostitution and Child
Pornography,
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• Reports of the Special Rapporteur on the Sale of Children, Child Prostitution and Child
Pornography,

• Recommendations 3 and 4 of the Working Group on Contemporary Forms of Slavery and

• Various regional instruments against trafficking.

Trafficking instruments are discussed in Chapter 5

Exploitation of prostitution:

• The 1949 Suppression of Traffic Convention,

• The CRC,

• The Universal Declaration of Human Rights,

• The International Covenant on Economic, Social and Cultural Rights,

• The International Covenant on Civil and Political Rights and

• The four Geneva Conventions of 12 August 1949.

Prostitution instruments are discussed in Chapter 3, 5 and 9

Forced marriage and the sale of wives:

• The 1956 Supplementary Convention and

• The Universal Declaration of Human Rights.

Forced marriage instruments are discussed in this Chapter

And finally, child labour and child servitude:

• The ICESCR,

• The CRC,

• ILO No. 182 and Recommendation No. 190 and

• The 1956 Supplementary Convention.

Child-specific instruments are discussed in Chapter 9

C. Human rights instruments prohibiting slavery and practices
similar to slavery and violations of other human rights

related to slavery and practices similar to slavery

Additionally, key human rights instruments contain provisions prohibiting slavery and practices
similar to slavery:

• The International Bill of Human Rights, consisting of

• The Universal Declaration of Human Rights, Article 4 (the UDHR),

• The International Covenant on Economic, Social and Cultural Rights, Articles 5 through 8
(the ICESCR),

• The International Covenant on Civil and Political Rights, Articles 4(2) and 8 (the ICCPR),

• The Convention against Torture (the CAT) and

• The Rome Statute of the International Criminal Court, Article 7(2)(c) (the ICC).

These human rights instruments also prohibit violations of other human rights related to slavery
and practices similar to slavery such as the right to liberty and security and the right to be free from cruel,
inhuman or degrading treatment.

The provisions of these instruments relating to slavery and practices similar to slavery are
discussed in this chapter. Other provisions of these instruments are discussed in other chapters.
A discussion of the ICC is outside of the scope of this Resource Guide.
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D. Customary international law and jus cogens

While the prohibitions against slavery and practices similar to slavery contained in these interna-
tional conventions are binding upon States that are parties to the conventions, the prohibition of slavery
and practices similar to slavery also applies to all States as part of customary international law and
international norms known as jus cogens.1 This means that slavery is illegal in all States, even if a State
is not party to one of the international conventions.

A further discussion of this topic is outside of the scope of this Resource Guide.

E. War crimes, crimes against humanity and common
international crimes

Slavery, practices similar to slavery and debt bondage can also constitute war crimes, crimes
against humanity, and common international crimes.2

Article 7(2)(c) of the Rome Statute of the International Criminal Court provides that enslavement
is a crime against humanity subject to the jurisdiction of the Court.

A further discussion of this topic is outside of the scope of this Resource Guide.

III. THE LEAGUE OF NATIONS THE SLAVERY CONVENTION OF 1926

A. History and background

Prior to 1926, several hundred international instruments prohibited slavery. In 1926, the League
of Nations Slavery Convention (the Slavery Convention) came about under the predecessor to the United
Nations. The 1926 Slavery Convention was the first international agreement to define "slavery."3 This
definition included the various forms of slavery identified by the Temporary Slavery Commission in 1924.
The Slavery Convention was amended by the 1953 Protocol.

B. Purpose

The Slavery Convention requires States Parties to prevent and suppress the slave trade and to
bring about the complete abolition of slavery in all its forms. (Article 2)

C. Application

The Slavery Convention applies to parties to the convention.

D. Enforcement

The Slavery Convention is a legally binding instrument upon its parties.

E. Key definitions

The Slavery Convention defines "slavery" and the "slave trade" as follows:

"Slavery is the status or condition of a person over whom any or all of the powers attaching to the right
of ownership are exercised."

Article 1(1), 1926 Slavery Convention

1 Contemporary Forms of Slavery, E/CN.4/Sub.2/2000/3, p. 4.
2 Contemporary Forms of Slavery, E/CN.4/Sub.2/2000/3, p. 4.
3 Contemporary Forms of Slavery, E/CN.4/Sub.2/2000/3, p. 3-4.
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"The slave trade includes all acts involved in the capture, acquisition or disposal of a person with intent
to reduce him to slavery; all acts involved in the acquisition of a slave with a view to selling or
exchanging him, all acts of disposal by sale or exchange of a slave acquired with a view of being sold
or exchanged, and, in general, every act of trade or transport in slaves."

Article 1(2), 1926 Slavery Convention

By making reference to "slavery in all its forms" and "any and all of the powers of ownership" the
Slavery Convention incorporates the specific forms of slavery identified by the 1924 Temporary Slavery
Commission.4 Thus, under the Slavery Convention, the definition of "slavery" also includes:

*1. (c) Slavery or serfdom

2. Practices restrictive of the liberty of the person, or tending to acquire control of the person in
conditions analogous to slavery, as for example:

(a) Acquisition of girls by purchase disguised as payment of dowry, it being understood that this
does not apply to normal marriage customs;

(b) Adoption of children, of either sex, with a view to their virtual enslavement, or the ultimate
disposal of their persons;

(c) All forms of pledging or reducing to servitude of persons for debt or other reason ... [and]

4. System of compulsory labour, public or private, paid or unpaid."

Report of the Temporary Slavery Commission
to the Council of the League of Nations

However, the Slavery Convention does not prohibit all forms of compulsory or forced labour.
Instead, Article 5(1) permits compulsory or forced labour that is exacted for public purposes. "Public
purposes" is not defined in the Convention.

F. Obligations under the Slavery Convention

1. Prevention, suppression and complete abolition of the slave trade
and all forms of slavery

Article 2 of the Slavery Convention requires States Parties to:

• prevent and suppress the slave trade and
• bring about, progressively and as soon as possible the complete abolition of slavery in all its forms.

2. Adoption of legislation

Article 6 of the Slavery Convention requires States Parties to adopt the necessary measures to
impose severe penalties to punish infractions of its laws and regulations that have been enacted to give
effect to the Convention.

3. Prevention and suppression of embarkation, disembarkation
and transport of slaves

Article 3 of the Slavery Convention requires States Parties to adopt all appropriate measures to
prevent and suppress the embarkation, disembarkation and transportation of slaves in their territorial
waters and upon vessels flying their flags.

Contemporary Forms of Slavery, E/CN.4/Sub.2/2000/3, p. 5.
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4. Mutual assistance

Article 4 of the Slavery Convention requires States Parties to give each other "every assistance"
with the object of securing the abolition of slavery and the slave trade.

5. Prevention and ending of compulsory and forced labour
from developing into slavery-like conditions

Article 5 of the Slavery Convention requires States Parties to take all necessary measures to
prevent compulsory or forced labour from developing into conditions analogous to slavery.

Article 5(1) permits compulsory or forced labour that is exacted for public purposes. "Public
purposes" is not defined in the Convention.

However, Article 5(2) requires States Parties to "endeavour progressively" and as soon as
possible to put an end to compulsory or forced labour for other than public purposes. Article 5(2)
provides that to the extent such compulsory or forced labour for other than public purposes exists it must
(a) invariably be of an exceptional character (meaning it must not be usual practice), (b) always receive
adequate remuneration (meaning it must be paid) and (c) not involve the removal of the labourers from
their usual place of residence.

6. Communication of legislation

Article 7 of the Slavery Convention requires States Parties to communicate to each other the laws
and regulations that they enact in relation to the Convention. State Parties are also required to
communicate to the Secretary-General of the United Nations pursuant to the Protocol amending the
Slavery Convention (1953).

IV. THE SUPPLEMENTAL CONVENTION ON THE ABOLITION OF
SLAVERY, THE SLAVE TRADE AND INSTITUTIONS AND

PRACTICES SIMILAR TO SLAVERY OF 1956

A. History and background

Because the definition of slavery contained in the 1926 Slavery Convention did not cover all of
the practices related to slavery, and did not prohibit all forms of compulsory or forced labour, the
Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institutions and Practices
Similar to Slavery (the Supplemental Convention) came about in 1956 under the United Nations. The
Supplemental Convention did not replace the Slavery Convention or its definitions but added to them.
Taken together, these two instruments provide the definition of slavery and slavery-like practices (also
known as institutions and practices similar to slavery or contemporary forms of slavery).5

B. Purpose

The Supplemental Convention requires States Parties to bring about the complete abolition of
institutions and practices similar to slavery - namely, debt bondage, serfdom, institutions and practices
where women are sold or transferred for marriage, and institutions and practices where children are sold
or transferred for exploitation of them or their labour - regardless of whether they are covered by the
definition of slavery in the Slavery Convention. (Supplemental Convention, article 1)

C. Application

The Supplemental Convention applies to parties to the convention.

D. Enforcement

The Supplemental Convention is a legally binding instrument upon its parties.

Contemporary Forms of Slavery, E/CN.4/Sub.2/2000/3, p. 4-7.
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E. Key definitions

The Supplemental Convention defines the following "institutions and practices similar to slavery"

"Debt Bondage" is:

"the status or condition arising from a pledge by a debtor of his personal services or of those of a
person under his control as security for a debt, if the value of those services as reasonably assessed is
not applied towards the liquidation of the debt or the length and nature of those services are not
respectively limited and defined."

Article 1(a), 1956 Supplemental Convention

"Serfdom" is:

"the condition or status of a tenant who is by law, custom or agreement bound to live and labour on land
belonging to another person and to render some determinate service to such other person, whether for
reward or not, and is not free to change his status."

Article 1(b), 1956 Supplemental Convention

"Institutions and practices where women are sold or transferred for marriage" are:

"Any institution or practice whereby:

(i) A woman, without the right to refuse, is promised or given in marriage on payment of a
consideration in money or in kind to her parents, guardian, family or any other person or group; or

(ii) The husband of a woman, his family, or his clan, has the right to transfer her to another person for
value received or otherwise; or

(iii) A woman on the death of her husband is liable to be inherited by another person."

Article 1(c), 1956 Supplemental Convention

"Institutions and practices where children are sold or transferred for exploitation" are:

"Any institution or practice whereby a child or young person under the age of 18 years, is delivered by
either or both of his natural parents or by his guardian to another person, whether for reward or not, with
a view to the exploitation of the child or young person or of his labour."

Article 1(d), 1956 Supplemental Convention

A person who is subject to these institutions and practices is defined as "a person of servile
status" under the Supplemental Convention. (Article 7(b))

The Supplemental Convention retains the 1926 Slavery Convention definition of "slavery" (article
7(a)) and has substantially the same definition of the "slave trade" (article 7(b)). The Supplemental
Convention adds the definition of "slave":

"Slave means a person in such condition or status of slavery."

Article 7(a) 1956 Supplemental Convention
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F. Obligations under the Supplemental Slavery Convention

1. Complete abolition and abandonment of institutions and practices
similar to slavery; adoption of legislation

Article 1 of the Supplemental Convention requires States Parties to take all practicable and
necessary legislative and other measures to bring about progressively and as soon as possible the
complete abolition or abandonment of the following institutions and practices similar to slavery, regardless
of whether they are covered by the definition of slavery in the Slavery Convention:

• debt bondage,
• serfdom,
• institutions and practices where women are sold or transferred for marriage and
• institutions and practices where children are sold or transferred for exploitation.

2. Protections against institutions and practices where women
are sold or transferred for marriage

Article 2 of the Supplemental Convention requires States Parties, in order to bring an end the
institutions and practices where women are sold or transferred for marriage, to:

• prescribe, where appropriate, suitable minimum ages for marriage,

• encourage the use of facilities whereby the consent of both parties to a marriage may be
freely expressed in the presence of a competent civil or religious authority and

• encourage the registration of marriages.

The Supplemental Convention does not define when prescriptions on minimum age for marriage
are appropriate, or what the minimum age should be.

3. Prevention and criminalization of the slave trade

Article 3(1) of the Supplemental Convention requires States Parties to criminalize the conveyance,
attempted conveyance and accessory to conveyance of slaves across national borders by any means of
transport. Article 3(1) also requires State Parties to impose severe penalties for conviction of such
crimes.

Article 3(2)(a) of the Supplemental Convention requires States Parties to take all effective
measures to prevent ships and aircraft authorized to fly their flags from conveying slaves. Article 3(2)
also requires States Parties to punish persons guilty of conveying slaves or of using national flags to
covey slaves.

Article 3(2)(b) of the Supplemental Convention requires States Parties to take all effective
measures to ensure that their ports, airfields and coasts are not used for the conveyance of slaves.

4. Criminalization of mutilation, branding and other marking

Article 5 of the Supplemental Convention requires States Parties to criminalize the act of or being
an accessory to the act of mutilating, branding or otherwise marking a slave or a person of servile status
in order to indicate his or her status, or as a punishment, or for any other reason. Article 5 also requires
States Parties to punish those convicted of such crimes.

5. Criminalization of enslavement and inducement into slavery
and practices similar to slavery

Article 6 of the Supplemental Convention requires States Parties to criminalize the commission of
and the attempt, accessory or conspiracy to commit the act of:

• enslaving another person,
• inducing another person to give himself or herself into slavery,
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• inducing another person to give a person dependent upon him or her into slavery,

• inducing another person to give himself or herself into practices similar to slavery or

• inducing another person to give a person dependent upon him or her into practices similar to
slavery.

Article 6 also requires persons convicted of such crimes to be liable to punishment.

6. Communication, coordination and cooperation

Article 3(3) of the Supplemental Convention requires States Parties to exchange information in
order to ensure the practical coordination of measures taken in combating the slave trade. Article 3(3) of
the Supplemental Convention also requires States Parties to inform each other of every case and
attempted case of the slave trade that comes to their notice.

Article 8(1) of the Supplemental Convention requires States Parties to cooperate with each other
and with the United Nations to give effect to the provisions of the Supplemental Convention.

Article 8(2) of the Supplemental Convention requires States Parties to communicate to the
Secretary-General of the United Nations copies of the laws, regulations and administrative measures
enacted or put into effect to implement the provisions of the Convention.

7. Freedom from slavery

Article 4 of the Supplemental Convention provides that slaves who take refuge on board vessels
of States Parties are deemed free.

V. RIGHTS AND OBLIGATIONS UNDER THE UDHR APPLICABLE
TO SLAVERY AND PRACTICES SIMILAR TO SLAVERY

The history, background, purpose, application and enforcement provisions of the UDHR are
discussed in Chapter 3. This discussion is limited to highlighting provisions of the UDHR that are
pertinent to slavery and slavery-like practices.

1. Prohibition of slavery, servitude and the slave trade

Article 4 of the UDHR provides that no one shall be held in slavery or servitude. Article 4
requires States to prohibit slavery and the slave trade in all their forms.

2. Rights to free choice of employment, just and favourable
conditions of work, just and equitable remuneration and

freedom to form and join trade unions

Article 23 of the UDHR guarantees the rights to:

• free choice of employment,

• just and favourable conditions of work,

• equal pay for equal work,

• just and favourable remuneration sufficient to ensure human dignity and

• form and join trade unions to protect one's interests.

3. Protection from forced marriage

Article 16 of the UDHR provides that marriage shall be entered into only with the free and full
consent of the intending spouses.
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4. Protection of rights related to slavery and practices similar to slavery

Article 1 of the UDHR recognizes that all persons are born free and equal in dignity and rights.
Slavery and practices similar to slavery violate the freedom of the individual.

Article 3 guarantees the right to life, liberty and security of person. Slavery and practices similar
to slavery violate the right to life, liberty and security.

Article 6 guarantees the right to recognition everywhere as a person before the law. Slavery and
practices similar to slavery deny this right.

Article 5 guarantees the right to be protected from torture and from cruel, inhuman or degrading
treatment or punishment. Slavery and practices similar to slavery often involve torture and cruel, inhuman
and degrading treatment and punishment.

Article 24 of the UDHR guarantees the right to rest and leisure, including reasonable limitation of
working hours and periodic holidays with pay. Slavery and slavery-like practices often require trafficked
person to work for long hours each day. Often trafficked persons are only given one day off per month.

Article 25 of the UDHR guarantees the right to a standard of living adequate for the health and
well-being of them and their families, including food, clothing, housing and medical care and necessary
social services, and the right to security in the event of unemployment, sickness, disability, widowhood,
old age or other lack of livelihood in circumstances beyond their control. Slavery and slavery-like
practices often deprive victims of trafficking of an adequate standard of living and deprive them of
adequate food, clothing, housing and medical care.

5. Education and awareness raising

The UDHR requires States to promote respect for these rights and freedoms through teaching
and education. This means that States should provide education and awareness raising to people
vulnerable to and subject to slavery and slavery-like practices as well as to individuals and institutions
who perpetrate slavery and slavery-like practices.

6. Protection of rights and freedoms under the UDHR

The UDHR further requires States and individuals to secure the universal and effective recogni-
tion and observance of these rights and freedoms by using progressive national and international
measures.

7. Right to effective remedy

Article 8 of the UDHR guarantees individuals the right to an effective remedy by competent
national tribunals for acts violating the fundamental rights granted him or her by the constitution or by law.
This means that States must provide an effective legal remedy for violations of these rights.

VI. RIGHTS AND OBLIGATIONS UNDER THE ICCPR APPLICABLE
TO SLAVERY AND PRACTICES SIMILAR TO SLAVERY

The history, background, purpose, application and enforcement provisions of the ICCPR are
discussed in Chapter 3. This discussion is limited to highlighting provisions of the ICCPR that are
pertinent to slavery and practices similar to slavery.

1. Prohibition of slavery, servitude and the slave trade

Article 8 of the ICCPR provides that no one shall be held in slavery or servitude. Article 4(2)
provides that States may not derogate from this provision.
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2. Right to freedom from compulsory or forced labour

Article 8 of the ICCPR provides that no one shall be required to perform forced or compulsory
labour, except for hard labour lawfully imposed as punishment for a crime.

Forced or compulsory labour does not include work or service required of a person lawfully
detained or on conditional release from detention, military service or national service lawfully required of
conscientious objectors, service exacted in case of emergency or calamity threatening the life or well
being of the community or any work or service that forms part of normal civil service obligations.

3. Protection from forced marriage

Article 23 of the ICCPR provides that marriage shall be entered into only with the free and full
consent of the intending spouses.

4. Protection of rights related to slavery and the
practices similar to slavery

Article 6 of the ICCPR guarantees all persons the right to life. Slavery and practices similar to
slavery violate the right to life. Sometimes slavery and practices similar to slavery cause death.

Article 6 requires States to protect the right to life by law. This means that States must enact and
enforce laws against slavery and practices similar to slavery that violate the right to life.

Article 16 guarantees the right to recognition everywhere as a person before the law.

Article 7 guarantees the right not to be subjected to torture or to cruel, inhuman or degrading
treatment.

Article 9 guarantees the right to
liberty and security of person. Article 9
provides that no one shall be deprived of
his or her liberty except on such grounds
and in accordance with such procedure as
are established by law. Slavery and practices
similar to slavery violate the right to liberty
and security of person and deprive
persons of liberty without legal process.

Article 10 requires all persons
deprived of their liberty to be treated with
humanity and with respect for the inherent
dignity of the person. Slavery and practices
similar to slavery violate this right.

Article 26 provides that all persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. Article 26 requires States laws to prohibit any
discrimination and guarantee to all persons equal and effective protection against discrimination on any
ground such as race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status. Slavery and practices similar to slavery may violate this right, for instance
where such persons are not afforded equal status or equal protection with respect to property, inheritance,
marriage or other rights. Additionally, persons who are unequal before the law, lack equal protection or
are subject to discrimination and are more vulnerable to slavery and practices similar to slavery.
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Article 12 guarantees the right of people lawfully in the State to liberty of movement and freedom
to choose his residence. "Victims of slavery, servile status and forced labour are, almost by definition,
deprived of this right."6

Article 22 guarantees the right freedom of association with others. Slavery and practices similar
to slavery almost always violate this right.

Article 18 guarantees the right to freedom of thought, conscience and religion, including the right
to manifest one's religion in worship, observance, practice and teaching. Article 18 further provides that
no one shall be subject to coercion that would impair his or her freedom to have or to adopt a religion or
belief of his or her choice. Slavery and practices similar to slavery that give victims of slavery, servile
status and forced labour a new name associated with a different religion or ethnic identity, force them to
change their religion or prohibit them from practicing their religion violate these rights.

Article 27 guarantees the right of ethnic, religious or linguistic minorities to enjoy their own
culture, to profess and practice their own religion, or to use their own language. Slavery and practices
similar to slavery that deprive victims of their culture or religion or force them to use another language
violate these rights.

Article 19 guarantees the right to freedom of expression, including the freedom to seek, receive
and impart information and ideas. Slavery and practices similar to slavery violate these and other
freedoms and the right to freedom of expression.

Article 22 guarantees the right to form and join trade unions for the protection of interests.
Slavery and practices similar to slavery violate this right.

Article 23 guarantees the right of men and women of marriageable age to marry and to found a
family. Slavery and practices similar to slavery may violate this right when they are not permitted freedom
to marry or establish a family and "notably when the victims are women who are forced to act as the
mistresses or concubines of the men who control them, or are forced to remain in prostitution."7

5. Adoption of legislation and other necessary measures

Article 2(2) requires States to take the necessary steps to adopt such legislative or other
measures as may be necessary to give effect to these rights. The steps taken shall not "depend solely
on constitutional or legislative enactments, which in themselves are often not per se sufficient." (General
Comment No. 3, paragraph 1)

6. Right to effective remedy

Article 2(3)(a) requires States to ensure an effective remedy for violations of rights and freedoms
under the ICCPR, including violations by public actors. Article 2(3)(b) requires States to ensure that any
person claiming such a remedy has his right to an effective remedy determined by competent judicial,
administrative or legal authorities, or by other competent authority provided for by the legal system of the
State. Article 2(3)(b) further requires States to develop the possibilities of judicial remedy. Article 2(3)(c)
requires States to ensure that the competent authorities enforce such remedies when granted.

VII. RIGHTS AND OBLIGATIONS UNDER THE ICESCR APPLICABLE
TO SLAVERY AND PRACTICES SIMILAR TO SLAVERY

The history, background, purpose, application and enforcement provisions of the ICESCR are
discussed in Chapter 3. This discussion is limited to highlighting provisions of the ICESCR that are
pertinent to slavery and slavery-like practices.

6 Contemporary Forms of Slavery, E/CN.4/Sub.2/2000/3, p. 8.
7 Contemporary Forms of Slavery, E/CN.4/Sub.2/2000/3, p. 9.
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1. Right to enjoyment of just and favourable conditions of work

Article 7 of the ICESCR guarantees the right to the enjoyment of just and favourable conditions of
work, including:

• Remuneration which provides all workers, as a minimum, with:

• Fair wages and equal remuneration for work of equal value without distinction of any kind,
in particular women being guaranteed conditions of work not inferior to those enjoyed by
men, with equal pay for equal work,

• A decent living for themselves and their families in accordance with the provisions of the
ICESCR,

• Safe and healthy working conditions,

• Equal opportunity for everyone to be promoted in his employment to an appropriate higher
level, subject to no considerations other than those of seniority and competence and

• Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as
well as remuneration for public holidays.

Slavery and practices similar to slavery violate these rights.

2. Right to work and right to the opportunity to gain a living
by work that is freely chosen or accepted

Article 6(1) guarantees the right to work and the right to the opportunity to gain a living by work
that is freely chosen or accepted.

Article 6(2) requires States to take appropriate steps to safeguard this right, including:

• technical and vocational guidance and training programmes,

• policies and techniques to achieve steady economic, social and cultural development and

• full and productive employment under conditions safeguarding the fundamental political and
economic freedoms to the individual.

Slavery and practices similar to slavery violate these rights.

3. Right to an adequate standard of living

Article 11 guarantees the right to an adequate standard of living of all persons and their families,
including adequate food, clothing and housing, and to the continuous improvement of living conditions.
Slavery and practices similar to slavery often violate this right.

Article 11 requires States to take appropriate steps to ensure the realization of this right,
recognizing to this effect the essential importance of international cooperation based on free consent.

4. Right to form trade unions and join the trade union
of one's choice

Article 8(1 )(a) requires States to ensure the right of everyone to form trade unions and join the
trade union of his or her choice, subject only to the rules of the organization concerned, for the promotion
and protection of his economic and social interests. Article 8(1 )(a) further provides that no restrictions
may be placed on the exercise of this right other than those prescribed by law and which are necessary
in a democratic society in the interests of national security or public order or for the protection of the
rights and freedoms of others. Slavery and practices similar to slavery prevent victims of trafficking from
exercising this right.
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5. Right to strike

Article 8(1 )(d) requires States to ensure the right to strike, provided that it is exercised in
conformity with the laws of the particular country. Slavery and practices similar to slavery prevent victims
of trafficking from exercising this right.

6. Protection of pregnant women and mothers

Article 10(2) requires special protection to be accorded to mothers during a reasonable period
before and after childbirth, and that during that period working mothers should be accorded paid leave or
leave with adequate social security benefits. Slavery and practices similar to slavery prevent victims of
trafficking from exercising this right.

7. Special protection and assistance for children and young persons

Article 10(3) requires special measures of protection and assistance to be taken on behalf of all
children and young persons without any discrimination for reasons of parentage or other conditions.
Slavery and practices similar to slavery prevent victims of trafficking from exercising this right.

8. Protection of children and young persons from economic
and social exploitation

Article 10(3) requires children and young persons to be protected from economic and social
exploitation. Slavery and practices similar to slavery prevent victims of trafficking from exercising this right.

9. Prohibition of certain forms of child labour

Article 10(3) prohibits the employment of children and young persons in work harmful to their
morals or health or dangerous to life or likely to hamper their normal development should be punishable
by law. Slavery and practices similar to slavery may violate this right.

10. Age limits for child labour

Article 10(3) requires States to set age limits below which the paid employment of child labour
should be prohibited and punishable by law. Slavery and practices similar to slavery may violate this right.

11. Protection from forced marriage

Article 10(1) provides that marriage must be entered into with the free consent of the intending
spouses. Slavery and practices similar to slavery may violate this right.

12. International assistance and cooperation

Article 2(1) requires States to take steps, individually and through international assistance and
cooperation, especially economic and technical, to the maximum of its available resources, with a view to
achieving progressively the full realization of these rights by all appropriate means, including particularly
the adoption of legislative measures.

13. International action to achieve rights under the ICESCR

Article 23 provides that international action for the achievement of the rights recognized in the
ICESCR requires such methods as the conclusion of conventions, the adoption of recommendations, the
furnishing of technical assistance and the holding of regional meetings and technical meetings for the
purpose of consultation and study organized in conjunction with the governments concerned. This means
that States should endeavour to pursue these methods.

92 Combating Human Trafficking in Asia





States Parties to the Transnational Crime Convention are obliged to adopt domestic laws and
practices which would prevent or suppress activities related to organized crime. To combat money-
laundering, for example, countries would require their banks to keep accurate records and make them
available for inspection by domestic law enforcement officials. Under the Transnational Crime Conven-
tion, bank secrecy cannot be used to shield criminal activities.

States Parties to the Transnational Crime Convention are also required to take appropriate action
to confiscate illicitly acquired assets. The Transnational Crime Convention also foresees the possibility
for an asset sharing mechanism under which States Parties are encouraged to contribute confiscated
assets to bodies working for the fight against organized crime.

In the area of international cooperation, the Transnational Crime Convention includes articles on
extradition, mutual legal assistance, transfer of proceedings and law enforcement cooperation. While
there is an implicit recognition of nationality as a traditional ground for refusal of extradition, the
Convention embodies the principle aut dedere aut judicare (or duty to extradite or prosecute) when
extradition is refused on this ground. The article on extradition provides that the offences covered by the
Transnational Crime Convention would be deemed to be included as extraditable offences in any treaty
existing between States Parties, or would be included in future treaties. States Parties can use the
Transnational Crime Convention for extradition purposes even if they make extradition conditional on a
treaty. Those which do not make extradition conditional on a treaty will recognize the offences covered
by the Transnational Crime Convention as extraditable offences between them.

The article on mutual legal assistance is much more extensive, having been called by some a
"treaty within a treaty." In its thirty-one paragraphs, the article details every aspect of mutual assistance,
including grounds for refusal. It is important to note that, while the article is largely based on similar
provisions in other conventions, it brings forth the considerable evolution of the concept of mutual legal
assistance, as one of the primary tools of international cooperation against transnational crime. In this
vein, the article speaks of the use of modern technology, such as electronic mail for the transmission of
requests, or video link for the giving of testimony.

In the area of law enforcement cooperation, the Transnational Crime Convention includes provisions
on exchange of intelligence and other operational information and on the use of modern investigative
methods, with the appropriate safeguards. The nature of transnational organized crime makes the
protection of victims and witnesses a matter of such importance that the Convention also requires States
Parties to adopt appropriate measures to protect witnesses from potential intimidation or retaliation. This
includes physical protection, relocation, and within legal constraints, concealment of identities.

The Transnational Crime Convention further calls on States to support the efforts of developing
countries to fight transnational organized crime and assist them to implement the Transnational Crime
Convention through technical cooperation as well as financial and material assistance.

As regards implementation, the Transnational Crime Convention establishes a Conference of the
Parties to improve the capacity of States Parties to combat transnational organized crime. This Conference
will hold its first meeting one year after the entry into force of the Transnational Crime Convention.

V. THE PROTOCOL TO PREVENT, SUPPRESS AND
PUNISH TRAFFICKING IN PERSONS, ESPECIALLY WOMEN AND

CHILDREN, SUPPLEMENTING THE UNITED NATIONS CONVENTION
AGAINST TRANSNATIONAL ORGANIZED CRIME

A. History and background

As the Trafficking Protocol States in its preamble, despite the fact that a variety of international
instruments contain rules and practical measures to combat trafficking in persons, until the Trafficking
Protocol no universal instrument addressed all aspects of trafficking in persons. The Trafficking Protocol
also addresses trafficking for purposes other than for prostitution and provides the first internationally
binding definition of trafficking in persons.

The Trafficking Protocol became effective in 2003.
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B. Purpose

The Trafficking Protocol seeks to provide a comprehensive international approach to prevent and
combat trafficking in persons in countries of origin, transit and destination. Article 2 sets forth the
purposes of the Protocol:

• To prevent and combat trafficking in persons, paying particular attention to women and children,

• To protect and assist the victims of such trafficking, with full respect for their human rights and

• To promote cooperation among States Parties in order to meet those objectives.

C. Application

The Trafficking Protocol applies to the prevention, investigation and prosecution of the offenses
established in Article 5 of the Trafficking Protocol where the offenses are transnational in nature and
involve an organized criminal group, and to the protection of victims of such offenses. (Trafficking
Protocol, article 4).

A transnational offense is defined by the Transnational Crime Convention as an offense that is:

• Committed in more than one State,

• Committed in one State but a substantial part of its preparation, planning, directing or control
takes place in another State,

• Is committed in one State but involves an organized criminal group that engages in criminal
activities in more than one State or

• It is committed in one State but has substantial effects in another State.

An organized criminal group is defined by the Transnational Crime Convention as:

• a structured group of three or more persons,

• existing for a period of time,

• acting in concert with the aim of committing one or more serious crimes or offenses
established by the Transnational Crime Convention or the Trafficking Protocol,

• in order to obtain, directly or indirectly, a financial or other material benefit.

However, trafficking in persons also occurs within borders (e.g. from one region of the country to
another) and by individuals that do not constitute an organized criminal group (e.g. a husband-wife team).
States should not limit application of the Trafficking Protocol to trafficking in persons that is transnational
and involving an organized criminal group. Instead, States should apply the Trafficking Protocol to all
instances of trafficking in persons and to the protection of all victims of trafficking in persons regardless of
whether the offense is transnational or involves an organized criminal group.

D. Enforcement

The Trafficking Protocol is a legally binding instrument upon its parties.

E. Relation to the Transnational Crime Convention and to other law

While the Transnational Crime Convention provides for basic measures to prevent and combat
transnational organized crime, its protocols include specific measures to deal with the activity that they are
intended to combat. The Trafficking Protocol supplements the Transnational Crime Convention. A party to
the Trafficking Protocol must first be a party to the Transnational Crime Convention. The provisions of the
Transnational Crime Convention apply to the Trafficking Protocol, and the Trafficking Protocol must be
interpreted together with the Transnational Crime Convention. (Trafficking Protocol, article 1).
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Nothing in the Trafficking Protocol affects the rights, obligations and responsibilities of States and
other individuals under international law, including international humanitarian law and international human
rights law, including the principle of non-refoulement. (Trafficking Protocol, article 14).

The interpretation and application of the measures set forth in the Trafficking Protocol must not
discriminate against victims on the grounds that they are victims of trafficking in persons. The
interpretation and application must also be consistent with internationally recognized principles of non-
discrimination. (Trafficking Protocol, article 14).

F. Key definitions

1. Trafficking in persons

"Trafficking in persons" is defined in article 3 of the Trafficking Protocol. Trafficking in persons is
defined differently for trafficking of adults and for trafficking of children.

Trafficking of adults consists of three elements:

• Element 1: The recruitment, transportation, transfer, harbouring, or receipt of persons

• Element 2: By means of:

• threat or use of force or other forms of coercion,

• abduction,

• fraud,

• deception,

• abuse of power or of a position of vulnerability or

• giving or receiving of payments or benefits to achieve the consent of a person having
control over another person

Where any of the means set forth in Element 2 have been used, the consent of a victim to the intended
exploitation is irrelevant.

• Element 3: For the purpose of exploitation, including, at a minimum:

• the exploitation of the prostitution of others,

• other forms of sexual exploitation,

• forced labour or services,

• slavery or practices similar to slavery,

• servitude or

• the removal of organs

Trafficking of children under 18 years of age consists of two elements:

• Element 1: The recruitment, transportation, transfer, harbouring, or receipt of persons

• Element 3: For the purpose of exploitation, including, at a minimum:

• the exploitation of the prostitution of others,

• other forms of sexual exploitation,

• forced labour or services,

• slavery or practices similar to slavery,

• servitude or

• the removal of organs

Element 2 is not required for trafficking of a child under the age of 18.
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2. Exploitation of prostitution and sexual exploitation

The terms "exploitation of prostitution" and "sexual exploitation" are intentionally left undefined.

3. Forced labour

"Forced labour" has the meaning given to it in article 2.1 of ILO Convention No. 29.

4. Slavery

"Slavery" has the meaning given to it in article 1.1 of the United Nations Slavery Convention and
article 1 of the United Nations Supplemental Slavery Convention. The Travaux Preparatoires provide that
"slavery" also includes illegal adoption that amounts to practice similar to slavery.

VI. THE RECOMMENDED PRINCIPLES AND GUIDELINES ON
HUMAN RIGHTS AND HUMAN TRAFFICKING

A. History and background

The Trafficking Protocol was developed primarily as a law enforcement instrument rather than a
human rights instrument. The Trafficking Protocol touches on human rights considerations, for example,
establishing certain minimum human rights standards and providing that its provisions must not under-
mine existing international human rights protections. However, the Trafficking Protocol does not contain
the full range of human rights obligations to which States are bound.

The United Nations High Commissioner for Human Rights developed the Principles and Guide-
lines in order to strengthen the human rights principles and perspective of the Trafficking Protocol.

B. Application and enforcement

The Principles and Guidelines are not binding but are deemed to be accepted by all Member
States. The Office of the High Commissioner for Human Rights "encourage[s] States and intergovern-
mental organizations to make use of the Recommended Principles and Guidelines in their own efforts to
prevent trafficking and to protect the rights of trafficked persons."6 Even though the Principles and
Guidelines are not in themselves binding, they set forth the international human rights obligations relevant
to trafficking in persons to which governments are already bound, either as party to the human rights
conventions or through customary law. The Principles and Guidelines also contain recommendations for
practical measures that governments should take to meet those obligations.

C. Overview

The Recommended Principles and Guidelines are linked to and seek to facilitate effective
implementation of the key provisions of the most relevant international instruments.7

There are 17 Recommended Principles addressing the following issues:

• The primacy of human rights,

• Prevention of trafficking,

• Protection of and assistance to victims of trafficking and

• Criminalization of trafficking, punishment of offenders and redress to victims.

6 Report of the United Nations High Commissioner for Human Rights to the United Nations Economic and Social Council
E/2002/68.

7 Annotated Guide to the Complete UN Trafficking Protocol, Ann D. Jordan, International Human Rights Law Group, May
2002 (updated August 2002).
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There are 11 Recommended Guidelines addressing the following topics:

• Promotion and protection of human rights,

• Identification of trafficked persons and traffickers,

• Research, analysis, evaluation and dissemination,

• Ensuring an adequate legal framework,

• Ensuring an adequate law enforcement response,

• Protection and support for trafficked persons,

• Preventing trafficking,

• Special measures for the protection and support of child victims of trafficking,

• Access to remedies,

• Obligations of peacekeepers, civilian police and humanitarian and diplomatic personnel and

• Cooperation and coordination between States and regions.

VII. OBLIGATIONS AND RECOMMENDATIONS UNDER
THE TRANSNATIONAL CRIME CONVENTION, THE TRAFFICKING

PROTOCOL AND THE RECOMMENDED PRINCIPLES
AND GUIDELINES

The obligations under the Transnational Crime Convention, the Trafficking Protocol and the
Recommended Principles and Guidelines are discussed together because they are linked by subject
matter and substantively.

A. Primacy of human rights

Recommended Principle 1 provides that "the human rights of trafficked persons shall be at the
centre of all efforts to prevent and combat trafficking and to protect, assist and provide redress to victims."

Recommended Principle 2 provides that "States have a responsibility under international law to
act with due diligence to prevent trafficking, to investigate and prosecute traffickers and to assist and
protect trafficked persons."

Recommended Principle 3 provides that "anti-trafficking measures shall not adversely affect the
human rights and dignity of persons, in particular the rights of those who have been trafficked, and of
migrants, internally displaced persons, refugees and asylum-seekers.

Recommended Guideline 1 provides as follows:

"Violations of human rights are both a cause and a consequence of trafficking in persons.
Accordingly, it is essential to place the protection of all human rights at the centre of any
measures taken to prevent and end trafficking. Anti-trafficking measures should not adversely
affect the human rights and dignity of persons and, in particular, the rights of those who have
been trafficked, migrants, internally displaced persons, refugees and asylum-seekers."

B. Legislation and other measures

Recommended Guideline 4 provides that:

"The lack of specific and/or adequate legislation on trafficking at the national level has been
identified as one of the major obstacles in the fight against trafficking. There is an urgent need to
harmonize legal definitions, procedures and cooperation at the national and regional levels in
accordance with international standards. The development of an appropriate legal framework that
is consistent with relevant international instruments and standards will also play an important role
in the prevention of trafficking and related exploitation."
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States are obligated to adopt domestic laws to implement the Transnational Crime Convention
and the Trafficking Protocol once they have been ratified. However, even prior to ratification, States
Parties must not take actions that conflict with the purpose of these two instruments.8

1. Adoption of legislation making trafficking in
persons offenses criminal offenses

Article 5 of the Trafficking Protocol requires States to adopt legislative and other measures to
establish the following as criminal offenses ("Article 5 Offenses"):

• Intentionally committing trafficking in persons,

• Attempting to commit trafficking in persons,

• Participating as an accomplice in trafficking in persons, and

• Organizing or directing others to commit trafficking in persons.

The Trafficking Protocol only applies to Article 5 Offenses that are transnational in nature and that
involve an organized criminal group. However, States should also adopt legislative and other measures
to criminalize all trafficking in persons, even if it is not transnational in nature and does not involve an
organized criminal group.

Recommended Principle 12 also requires States to "adopt appropriate legislative and other
measures necessary to establish, as criminal offences, trafficking, its component acts and related conduct."

Recommended Guideline 4(1) provides that States should consider criminalizing all practices
covered by the definition of trafficking such as debt bondage, forced labour and enforced prostitution.

2. Adoption of legislation regarding other offenses

Article 34.2 of the Transnational Crime Convention requires States to establish the following
offenses in their domestic law regardless of whether they are transnational in nature or involve an
organized criminal group (expect to the extent that article 5 of the Transnational Crime Convention would
require the involvement of an organized criminal group):

• Belonging to an organized criminal group (Article 5, Transnational Crime Convention),

• Money laundering (Article 6, Transnational Crime Convention),

• Corruption (Article 8, Transnational Crime Convention), and

• Obstruction of justice (Article 23, Transnational Crime Convention).

3. Development, adoption, implementation and review

Recommended Guideline 1(2) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider consulting with judicial and legislative bodies, national
human rights institutions and relevant sectors of civil society in the development, adoption, implementa-
tion and review of anti-trafficking legislation, policies and programmes.

4. Impact

Recommended Guideline 1 states that:

Violations of human rights are both a cause and a consequence of trafficking in persons.
Accordingly, it is essential to place the protection of all human rights at the centre of any
measures taken to prevent and end trafficking. Anti-trafficking measures should not adversely
affect the human rights and dignity of persons and, in particular, the rights of those who have
been trafficked, migrants, internally displaced persons, refugees and asylum-seekers.

Annotated Guide to the Complete UN Trafficking Protocol, p. 2
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Recommended Guideline 1(1) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider taking steps to ensure that measures adopted for the
purpose of preventing and combating trafficking in persons do not have an adverse impact on the rights
and dignity of persons, including those who have been trafficked.

5. National plans of action

Recommended Guideline 1(3) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider developing national plans of action to end trafficking.
This process should be used to build links and partnerships between governmental institutions involved in
combating trafficking and/or assisting trafficked persons and relevant sectors of civil society.

6. Gender-based discrimination

Recommended Guideline 1(4) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider taking particular care to ensure that the issue of gender-
based discrimination is addressed systematically when anti-trafficking measures are proposed with a view
to ensuring that such measures are not applied in a discriminatory manner.

7. Freedom of movement

Recommended Guideline 1(5) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider protecting the right of all persons to freedom of movement
and ensuring that anti-trafficking measures do not infringe upon the right to freedom of movement.

8. Asylum protection

Recommended Guideline 1(6) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider ensuring that anti-trafficking laws, policies, programmes
and interventions do not affect the right of all persons, including trafficked persons, to seek and enjoy
asylum from persecution in accordance with international refugee law, in particular through the effective
application of the principle of non-refoulement.

9. Monitoring of human rights impact

Recommended Guideline 1(7) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider establishing mechanisms to monitor the human rights
impact of anti-trafficking laws, policies, programmes and interventions. Consideration should be given to
assigning this role to independent national human rights institutions where such bodies exist. Non-
governmental organizations working with trafficked persons should be encouraged to participate in
monitoring and evaluating the human rights impact of anti-trafficking measures.

10. Reporting

Recommended Guideline 1(8) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider presenting detailed information concerning the measures
that they have taken to prevent and combat trafficking in their periodic reports to the United Nations
human rights treaty-monitoring bodies, including the Human Rights Committee, the Committee on
Economic, Social and Cultural Rights, the Committee on the Elimination of Discrimination against
Women, the Committee on the Elimination of Racial Discrimination, the Committee against Torture and
the Committee on the Rights of the Child.

11. Effect on international law

Recommended Guideline 1(9) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider ensuring that bilateral, regional and international
cooperation agreements and other laws and policies concerning trafficking in persons do not affect the
rights, obligations or responsibilities of States under international law, including human rights law,
humanitarian law and refugee law.
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12. Technical and financial assistance

Recommended Guideline 1(10) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider offering technical and financial assistance to States and
relevant sectors of civil society for the purpose of developing and implementing human rights-based anti-
trafficking strategies.

13. Adequate legal framework

Recommended Guideline 4 states that:

The lack of specific and/or adequate legislation on trafficking at the national level has been
identified as one of the major obstacles in the fight against trafficking. There is an urgent need to
harmonize legal definitions, procedures and cooperation at the national and regional levels in
accordance with international standards. The development of an appropriate legal framework that
is consistent with relevant international instruments and standards will also play an important role
in the prevention of trafficking and related exploitation.

14. Definition of trafficking

Recommended Guideline 4(1) provides that States should consider amending or adopting
national legislation in accordance with international standards so that the crime of trafficking is precisely
defined in national law and detailed guidance is provided as to its various punishable elements.

Recommended Guideline 4(1) further provides that States should consider criminalizing all
practices covered by the definition of trafficking such as debt bondage, forced labour and enforced
prostitution.

Recommended Guideline 8(1) provides that States, and where applicable, intergovernmental and
non-governmental organizations should consider ensuring that definitions of trafficking in children in both
law and policy reflect their need for special safeguards and care, including appropriate legal protection.
In particular, and in accordance with the Trafficking Protocol, evidence of deception, force, coercion, etc.
should not form part of the definition of trafficking where the person involved is a child.

15. Liability of legal persons

Article 10(1) of the Transnational Crime Convention requires States to adopt such measures as
may be necessary, consistent with its legal principles, to establish the liability of legal persons for
participation in serious crimes involving an organized criminal group and for the belonging to an
organized criminal group, money laundering, corruption and obstruction of justice. Article 10(2) provides
that the liability of legal persons may be criminal, civil or administrative, subject to the legal principles of
the State. Article 10(3) provides that such liability is without prejudice to the criminal liability of the
natural persons who have committed the offenses. Finally, article 10(4) requires States to ensure that the
legal persons are subject to effective, proportionate and dissuasive criminal or non-criminal sanctions,
including money sanctions.

Recommended Guideline 4(2) provides that States should consider enacting legislation to provide
for the administrative, civil and, where appropriate, criminal liability of legal persons for trafficking offences
in addition to the liability of natural persons.

Recommended Guideline 4(2) further provides that States should consider reviewing current laws,
administrative controls and conditions relating to the licensing and operation of businesses that may
serve as cover for trafficking such as marriage bureaux, employment agencies, travel agencies, hotels
and escort services.
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16. Criminal penalties

Recommended Guideline 4(3) provides that States should consider making legislative provision
for effective and proportional criminal penalties (including custodial penalties giving rise to extradition in
the case of individuals). Where appropriate, the legislation should provide for additional penalties to be
applied to persons found guilty of trafficking in aggravating circumstances, including offences involving
trafficking in children or offences committed or involving complicity by State officials.

17. Asset confiscation

Article 12 of the Transnational Crime Convention requires States to adopt, to the greatest extent
possible within their domestic legal systems, such measures as may be necessary to enable the
confiscation of (a) proceeds of crime derived from offenses covered by the Transnational Crime Conven-
tion or property the value of which corresponds to that of such proceeds and (b) property, equipment or
other instrumentalities used in or destined for use in offenses covered by the Transnational Crime
Convention.

Recommended Guideline 4(4) provides that States should consider making legislative provision
for confiscation of the instruments and proceeds of trafficking and related offences. Where possible, the
legislation should specify that the confiscated proceeds of trafficking will be used for the benefit of victims
of trafficking. States should also consider the establishment of a compensation fund for victims of
trafficking and the use of confiscated assets to finance such a fund.

18. No liability of trafficked persons

Recommended Guideline 4(5) provides that States should consider ensuring that legislation
prevents trafficked persons from being prosecuted, detained or punished for the illegality of their entry or
residence or for the activities they are involved in as a direct consequence of their situation as trafficked
persons.

19. Protection of trafficked persons built into anti-trafficking legislation

Recommended Guideline 4(6) provides that States should consider ensuring that the protection of
trafficked persons is built into anti-trafficking legislation, including protection from summary deportation or
return where there are reasonable grounds to conclude that such deportation or return would represent a
significant security risk to the trafficked person and/or her/his family.

20. Legislative protection for trafficked persons

Recommended Guideline 4(7) provides that States should consider providing legislative protection
for trafficked persons who voluntarily agree to cooperate with law enforcement authorities, including
protection of their right to remain lawfully within the country of destination for the duration of any legal
proceedings.

21. Effective provision of legal information and social support

Recommended Guideline 4(8) provides that States should consider making effective provision for
trafficked persons to be given legal information and assistance in a language they understand as well as
appropriate social support sufficient to meet their immediate needs. States should ensure that entitlement
to such information, assistance and immediate support is not discretionary but is available as a right for
all persons who have been identified as trafficked.

22. Right to pursue civil claims

Recommended Guideline 4(9) provides that States should consider ensuring that the right of
trafficking victims to pursue civil claims against alleged traffickers is enshrined in law.
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23. Witness protection

Recommended Guideline 4(10) provides that States should consider guaranteeing that protec-
tions for witnesses are provided for in law.

Article 24(1) of the Transnational Crime Convention requires States to take appropriate measures
within their means to provide effective protection from potential retaliation or intimidation for witnesses in
criminal proceedings who give testimony concerning offenses covered by the Transnational Crime
Convention and, as appropriate, for their relatives and other persons close to them.

Article 24(2) of the Transnational Crime Convention provides that the measures set forth in article
24(1) may include, among other things, without prejudice to the rights of the defendant (including the right
to due process): (a) establishing procedures for the physical protection of such persons, such as, to the
extent necessary and feasible, relocating them and permitting, where appropriate, non-disclosure or
limitations on the disclosure of information concerning the identity and whereabouts of such persons; and
(b) providing evidentiary rules to permit witness testimony to be given in a manner that ensures the safety
of witnesses, such as permitting testimony to be given through the use of communications technology
such as video links or other adequate means.

Article 24(3) of the Transnational Crime Convention requires States to consider entering into
agreements or arrangements with other States for the relocation of persons referred to in article 24(1).

Article 24(4) of the Transnational Crime Convention provides that the provisions of article 24 also
apply to victims insofar as they are witnesses.

24. Public sector involvement or complicity

Public official means a public official or person who provides a service as defined in the domestic
law and as applied in the criminal law of the State in which the person in question performs that function.

Article 8(1) of the Transnational Crime Convention requires States to adopt legislative and other
measures to establish as criminal offenses when committed intentionally:

• The promise, offering or giving to a public official, directly or indirectly, of an undue advan-
tage, for the official himself or herself or another person or entity, in order that the official act
or refrain from acting in the exercise of his or her official duties

• The solicitation or acceptance by a public official, directly or indirectly, of an undue advan-
tage, for the official himself or herself or another person or entity, in order that the official act
or refrain from acting in the exercise of his or her official duties.

Article 8(2) of the Transnational Crime Convention provides that States should consider adopting
such legislative and other measures as may be necessary to establish as criminal offenses the conduct
under article 8(2) involving a foreign public official or an international civil servant. Article 8(2) further
provides that States should consider establishing as criminal offenses other forms of corruption.

Article 8(3) of the Transnational Crime Convention requires States to adopt such measures as
may be necessary to establish as a criminal offense participation as an accomplice in an offense under
article 8.

Article 9(1) of the Transnational Crime Convention requires States (to the extent appropriate and
consistent with its legal system) to adopt legislative, administrative or other measures to promote integrity
and to prevent, detect and punish the corruption of public officials.

Article 9(2) of the Transnational Crime Convention requires States to take measures to ensure
effective action by its authorities in the prevention, detection and punishment of the corruption of public
officials, including providing such authorities with adequate independence to deter the exertion of
inappropriate influence on their actions.

Recommended Guideline 4(10) provides that States should consider making legislative provision
for the punishment of public sector involvement or complicity in trafficking and related exploitation.
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C. Prevention

1. Establishment of policies, programmes and other measures

Article 9(1 )(a) of the Trafficking Protocol requires States to establish comprehensive policies,
programmes and other measures to prevent and combat trafficking in persons.

Article 9(1 )(b) of the Trafficking Protocol requires States to establish comprehensive policies,
programmes and other measures to protect victims of trafficking in persons, especially women and
children, from revictimization.

2. Research, information and mass media campaigns and
social and economic initiatives

Article 9(2) of the Trafficking Protocol requires States to endeavour to undertake measures such
as research, information and mass media campaigns and social and economic initiatives to prevent and
combat trafficking in persons.

Recommended Guideline 7 provides that effective prevention strategies should be based on
existing experience and accurate information.

3. Alleviation of factors that create vulnerability to trafficking

Article 9(4) of the Trafficking Protocol requires States to take or strengthen measures, including
through bilateral or multilateral cooperation, to alleviate the factors that make persons, especially women
and children, vulnerable to trafficking, such as poverty, underdevelopment and lack of equal opportunity.

Recommended Principle 5 provides that "States and intergovernmental organizations shall ensure
that their interventions address the factors that increase vulnerability to trafficking, including inequality,
poverty and all forms of discrimination."

Recommended Guideline 7 also provides that States and intergovernmental organizations should
take into account the factors that increase vulnerability to trafficking, including inequality, poverty and all
forms of discrimination and prejudice.

4. Discouragement of demand

Article 9(5) of the Trafficking Protocol requires States to adopt or strengthen legislative or other
measures, such as educational, social or cultural measures, including through bilateral or multilateral
cooperation, to discourage the demand that fosters all forms of exploitation of persons, especially women
and children, that leads to trafficking.

Recommended Principle 4 provides that "strategies aimed at preventing trafficking shall address
demand as a root cause of trafficking."

Recommended Guideline 7 also provides that strategies aimed at preventing trafficking should
take into account demand as a root cause.

Recommended Guideline 7(1) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider analyzing the factors that generate demand for exploitative commercial
sexual services and exploitative labour and taking strong legislative, policy and other measures to
address these issues.

5. Cooperation with non-governmental organizations, other relevant
organizations and other elements of civil society

Article 9(3) of the Trafficking Protocol requires such policies, programmes and other measures
established in accordance with article 9 to, as appropriate, include cooperation with non-governmental
organizations, other relevant organizations and other elements of civil society.
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6. Development of livelihood options

Recommended Guideline 7(2) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider developing programmes that offer livelihood options, including basic
education, skills training and literacy, especially for women and other traditionally disadvantaged groups.

7. Educational opportunities

Recommended Guideline 7(3) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider improving children's access to educational opportunities and increasing the
level of school attendance, in particular by girls.

8. Information about migration

Recommended Guideline 7(4) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider ensuring that potential migrants, especially women, are properly informed
about the risks of migration (e.g. exploitation, debt bondage and health and security issues, including
exposure to HIV/AIDS) as well as avenues available for legal, non-exploitative migration.

9. Trafficking awareness campaigns

Recommended Guideline 7(5) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider developing information campaigns for the general public aimed at promoting
awareness of the dangers associated with trafficking. Recommended Guideline 7(5) further provides that
these campaigns should be informed by an understanding of the complexities surrounding trafficking and
of the reasons why individuals may make potentially dangerous migration decisions.

10. Review and modification of policies that may lead to
irregular and vulnerable labour migration

Recommended Guideline 7(6) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider reviewing and modifying policies that may compel people to resort to
irregular and vulnerable labour migration. Recommended Guideline 7(6) further provides that this process
should include examining the effect on women of repressive and/or discriminatory nationality, property,
immigration, emigration and migrant labour laws.

11. Increasing safe migration opportunities

Recommended Guideline 7(7) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider examining ways of increasing opportunities for legal, gainful and non-
exploitative labour migration. Recommended Guideline 7(7) further provides that the promotion of labour
migration by the State should be dependent on the existence of regulatory and supervisory mechanisms
to protect the rights of migrant workers.

12. Strengthening capacity of law enforcement

Recommended Guideline 7(8) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider strengthening the capacity of law enforcement agencies to arrest and
prosecute those involved in trafficking as a preventive measure. Recommended Guideline 7(8) further
provides that this includes ensuring that law enforcement agencies comply with their legal obligations.
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13. Documentation for birth, citizenship and marriage

Recommended Guideline 7(9) provides that States, in partnership with intergovernmental and
non-governmental organizations and where appropriate, using development and cooperation policies and
programmes, should consider adopting measures to reduce vulnerability by ensuring that appropriate
legal documentation for birth, citizenship and marriage is provided and made available to all persons.

D. Identification of trafficked persons and traffickers

Recommended Guideline 2 provides that:

"Trafficking means much more than the organized movement of persons for profit. The critical
additional factor that distinguishes trafficking from migrant smuggling is the presence of force,
coercion and/or deception throughout or at some stage in the process - such deception, force or
coercion being used for the purpose of exploitation. While the additional elements that distinguish
trafficking from migrant smuggling may sometimes be obvious, in many cases they are difficult to
prove without active investigation. A failure to identify a trafficked person correctly is likely to
result in a further denial of that person's rights. States are therefore under an obligation to
ensure that such identification can and does take place.

States are also obliged to exercise due diligence in identifying traffickers,9 including those who
are involved in controlling and exploiting trafficked persons."

1. Guidelines and procedures for identification

Recommended Guideline 2(1) provides that States, and where applicable, intergovernmental and
non-governmental organizations, should consider developing guidelines and procedures for relevant State
authorities and officials such as police, border guards, immigration officials and others involved in the
detection, detention, reception and processing of irregular migrants, to permit the rapid and accurate
identification of trafficked persons.

2. Training in identification guidelines and procedures

Recommended Guideline 2(2) provides that States, and where applicable, intergovernmental and
non-governmental organizations, should consider providing appropriate training to relevant State authorities
and officials in the identification of trafficked persons and correct application of the guidelines and
procedures referred to in Recommended Guideline 2(1).

3. Cooperation in identification

Recommended Guideline 2(3) provides that States, and where applicable, intergovernmental and
non-governmental organizations, should consider ensuring cooperation between relevant authorities,
officials and non-governmental organizations to facilitate the identification and provision of assistance to
trafficked persons; the organization and implementation of such cooperation should be formalized in order
to maximize its effectiveness.

4. Identification of points of intervention

Recommended Guideline 2(4) provides that States, and where applicable, intergovernmental and
non-governmental organizations, should consider identifying appropriate points of intervention to ensure
that migrants and potential migrants are warned about possible dangers and consequences of trafficking
and receive information that enables them to seek assistance if required.

9 The term "traffickers", where it appears in the Recommended Principles and Guidelines, means recruiters; transporters;
those who exercise control over trafficked persons; those who transfer and/or maintain trafficked persons in exploitative
situations; those involved in related crimes; and those who profit either directly or indirectly from trafficking, its component
acts and related offences.
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E. Protection

Recommended Guideline 6 provides that:

The trafficking cycle cannot be broken without attention to the rights and needs of those who
have been trafficked. Appropriate protection and support should be extended to all trafficked
persons without discrimination.

1. Protection of privacy and identity of victims

Article 6(1) of the Trafficking Protocol requires States, in appropriate cases and to the extent
possible under domestic law, to protect the privacy and identity of victims of trafficking in persons,
including, among other things, making legal proceedings relating to such trafficking confidential.

Recommended Guideline 6(6) provides that States, and where applicable, intergovernmental and
non-governmental organizations should consider ensuring that trafficked persons are effectively protected
from harm, threats or intimidation by traffickers and associated persons. To this end, Recommended
Guideline 6(6) provides that there should be no public disclosure of the identity of trafficking victims and
their privacy should be respected and protected to the extent possible, while taking into account the right
of any accused person to a fair trial.

Recommended Guideline 6(6) further provides that trafficked persons should be given full
warning, in advance, of the difficulties inherent in protecting identities and should not be given false or
unrealistic expectations regarding the capacities of law enforcement agencies in this regard.

2. Information on court and administrative proceedings

Article 6(2)(a) of the Trafficking Protocol requires States to ensure that their domestic legal or
administrative system contains measures that provide to victims of trafficking in appropriate cases with
information on relevant court and administrative proceedings.

3. Presentation and consideration of views and concerns
of victims at criminal proceedings

Article 6(2)(b) of the Trafficking Protocol requires States to ensure that their domestic legal or
administrative system contains measures that provide to victims of trafficking in appropriate cases with
assistance to enable their views and concerns to be presented and considered at appropriate stages of
criminal proceedings against offenders, in a manner not prejudicial to the rights of the defense.

Article 25(3) of the Transnational Crime Convention requires States, subject to their domestic law,
to enable views and concerns of victims to be presented and considered at appropriate stages of criminal
proceedings against offenders in a manner not prejudicial to the rights of the defense.

4. No liability for victims of trafficking

Recommended Principle 7 provides that "Trafficked persons shall not be detained, charged or
prosecuted for the illegality of their entry into or residence in countries of transit and destination, or for
their involvement in unlawful activities to the extent that such involvement is a direct consequence of their
situation as trafficked persons."

Recommended Guideline 2(5) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider ensuring that trafficked persons are not prosecuted for
violations of immigration laws or for the activities they are involved in as a direct consequence of their
situation as trafficked persons.

112 Combating Human Trafficking in Asia



5. Physical, psychological and social recovery
of victims of trafficking

Article 6(3) of the Trafficking Protocol requires States to consider implementing measures to
provide for the physical, psychological and social recovery of victims of trafficking in persons, including, in
appropriate cases, in cooperation with non-governmental organizations, other relevant organizations and
other elements of civil society, and, in particular, the provision of:

• Appropriate housing,

• Counselling and information, in particular as regards their legal rights, in a language under-
standable to the victims,

• Medical, psychological and material assistance and

• Employment, educational and training opportunities.

Recommended Principle 8 provides that States should "ensure that trafficked persons are
protected from further exploitation and harm and have access to adequate physical and psychological
care. Such protection and care shall not be made conditional upon the capacity or willingness of the
trafficked person to cooperate in legal proceedings."

Recommended Guideline 6(1) provides that States, and where applicable, intergovernmental and
non-governmental organizations should consider ensuring, in cooperation with non-governmental organi-
zations, that safe and adequate shelter that meets the needs of trafficked persons is made available.
Recommended Guideline 6(1) further provides that the provision of such shelter should not be made
contingent on the willingness of the victims to give evidence in criminal proceedings.

Recommended Guideline 6(1) also provides that trafficked persons should not be held in
immigration detention centres, other detention facilities or vagrant houses.

Recommended Guideline 2(6) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider ensuring that trafficked persons are not, in any circum-
stances, held in immigration detention or other forms of custody.

Recommended Guideline 6(2) provides that States, and where applicable, intergovernmental and
non-governmental organizations should consider ensuring, in cooperation with non-governmental organi-
zations, that trafficked persons are given access to primary health care and counseling. Recommended
Guideline 6(2) further provides that trafficked persons should not be required to accept any such support
and assistance and should not be subject to mandatory testing for diseases, including HIV/AIDS.

6. Provision for physical safety of victims of trafficking

Article 6(5) of the Trafficking Protocol requires States to endeavour to provide for the physical
safety of victims while they are within its territory.

7. Provision of assistance and protection to victims of trafficking

Article 25(1) of the Transnational Crime Convention requires States to take appropriate measures
within its means to provide assistance and protection to victims of offenses covered by the Transnational
Crime Convention, in particular in cases of threat of retaliation or intimidation.

8. Possibility of compensation for damage

Article 6(6) of the Trafficking Protocol requires States to ensure that its domestic legal system
contains measures that offer victims the possibility of obtaining compensation for damage suffered.

Article 25(2) of the Transnational Crime Convention requires States to establish appropriate
procedures to provide access to compensation and restitution for victims of offenses covered by the
Transnational Crime Convention.
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9. Consideration of age, gender and special needs
of victims of trafficking

Article 6(4) of the Trafficking Protocol requires States to take into account, in applying the
provisions of Article 6, the age, gender and special needs of victims of trafficking in persons, in particular
the special needs of children, including appropriate housing, education and care.

10. Right of access to diplomatic and consular representatives

Recommended Guideline 6(3) provides that States, and where applicable, intergovernmental and
non-governmental organizations should consider ensuring that trafficked persons are informed of their right
of access to diplomatic and consular representatives from their State of nationality. Recommended
Guideline 6(3) further provides that staff working in embassies and consulates should be provided with
appropriate training in responding to requests for information and assistance from trafficked persons.
Recommended Guideline 6(3) provides that these provisions would not apply to trafficked asylum-seekers.

11. Non-prejudicial legal proceedings

Recommended Guideline 6(4) provides that States, and where applicable, intergovernmental and
non-governmental organizations should consider ensuring that legal proceedings in which trafficked
persons are involved are not prejudicial to their rights, dignity or physical or psychological well-being.

12. Provision of legal and other assistance

Recommended Principle 9 provides that "Legal and other assistance shall be provided to
trafficked persons for the duration of any criminal, civil or other actions against suspected traffickers.
States shall provide protection and temporary residence permits to victims and witnesses during legal
proceedings."

Recommended Guideline 6(5) provides that States, and where applicable, intergovernmental and
non-governmental organizations should consider providing trafficked persons with legal and other assistance
in relation to any criminal, civil or other actions against traffickers/exploiters. Recommended Guideline
6(5) further provides that victims should be provided with information in a language that they understand.

13. Asylum claims

Recommended Guideline 2(7) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider ensuring that procedures and processes are in place for
receipt and consideration of asylum claims from both trafficked persons and smuggled asylum seekers
and that the principle of non-refoulement is respected and upheld at all times.

F. Special protection for child victims of trafficking

Recommended Guideline 8 provides that:

"The particular physical, psychological and psychosocial harm suffered by trafficked children and
their increased vulnerability to exploitation require that they be dealt with separately from adult
trafficked persons in terms of laws, policies, programmes and interventions. The best interests of
the child must be a primary consideration in all actions concerning trafficked children, whether
undertaken by public or private social welfare institutions, courts of law, administrative authorities
or legislative bodies. Child victims of trafficking should be provided with appropriate assistance
and protection and full account should be taken of their special rights and needs."

Recommended Principle 10 provides that "Children who are victims of trafficking shall be
identified as such. Their best interests shall be considered paramount at all times. Child victims of
trafficking shall be provided with appropriate assistance and protection. Full account shall be taken of
their special vulnerabilities, rights and needs."
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1. Definition of trafficking in children

Recommended Guideline 8(1) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider, in addition to the measures under Recommended
Guideline 6, ensuring that definitions of trafficking in children in both law and policy reflect their need for
special safeguards and care, including appropriate legal protection; in particular, and in accordance with
the Trafficking Protocol, evidence of deception, force, coercion, etc. should not form part of the definition
of trafficking where the person involved is a child.

2. Identification of child victims

Recommended Guideline 8(2) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider, in addition to the measures under Recommended
Guideline 6, ensuring that procedures are in place for the rapid identification of child victims of trafficking.

3. No liability

Recommended Guideline 8(3) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider, in addition to the measures under Recommended
Guideline 6, ensuring that children who are victims of trafficking are not subjected to criminal procedures
or sanctions for offences related to their situation as trafficked persons.

4. Identification of family members; family reunification

Recommended Guideline 8(4) through (6) provides that States and, where applicable inter-
governmental and non-governmental organizations should consider, in addition to the measures under
Recommended Guideline 6:

• Taking steps to identify and locate family members in cases where children are not accompanied
by relatives or guardians. Following a risk assessment and consultation with the child,
measures should be taken to facilitate the reunion of trafficked children with their families
where this is deemed to be in their best interest.

• Establishing adequate care arrangements that respect the rights and dignity of the trafficked
child in situations where the safe return of the child to his or her family is not possible, or
where such return would not be in the child's best interests.

• In both the situations referred to in the two paragraphs above, ensuring that a child who is
capable of forming his or her own views enjoys the right to express those views freely in all
matters affecting him or her, in particular concerning decisions about his or her possible
return to the family, the views of the child being given due weight in accordance with his or
her age and maturity.

5. Support and assistance

Recommended Guideline 8(7) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider, in addition to the measures under Recommended
Guideline 6, adopting specialized policies and programmes to protect and support children who have
been victims of trafficking and providing children with appropriate physical, psychosocial, legal, educational,
housing and health-care assistance.

6. Protection of rights and interests in legal proceedings

Recommended Guideline 8(8) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider, in addition to the measures under Recommended
Guideline 6, adopting measures necessary to protect the rights and interests of trafficked children at all
stages of criminal proceedings against alleged offenders and during procedures for obtaining compensation.
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7. Protection of privacy and identity

Recommended Guideline 8(9) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider, in addition to the measures under Recommended
Guideline 6, protecting, as appropriate, the privacy and identity of child victims and take measures to
avoid the dissemination of information that could lead to their identification.

8. Training

Recommended Guideline 8(10) provides that States and, where applicable intergovernmental and
non-governmental organizations should consider, in addition to the measures under Recommended
Guideline 6, taking measures to ensure adequate and appropriate training, in particular legal and
psychological training, for persons working with child victims of trafficking.

G. Return and repatriation

Recommended Principle 11 provides that "Safe (and, to the extent possible, voluntary) return
shall be guaranteed to trafficked persons by both the receiving State and the State of origin. Trafficked
persons shall be offered legal alternatives to repatriation in cases where it is reasonable to conclude that
such repatriation would pose a serious risk to their safety and/or to the safety of their families."

1. Facilitation and acceptance of return by sending state

Article 8(1) of the Trafficking Protocol requires a State Party of which a victim of trafficking in
persons is a national or in which the person had the right of permanent residence at the time of entry into
the territory of the receiving State Party to facilitate and accept, with due regard for safety of the person,
the return of the person without undue or unreasonable delay.

2. Return by transit or destination State

Article 8(2) of the Trafficking Protocol provides that when a State Party returns a victim of
Trafficking in Persons to a State Party of which that person is a national or in which he or she had the
right of permanent residence at the time of entry into the receiving State, the return shall be with due
regard for the safety of the person and for the status of any legal proceedings related to the fact that the
person is a victim of trafficking and shall preferably be voluntary.

3. Return, residency and resettlement

Article 7(1) of the Trafficking Protocol provides that, in addition to measures taken under article 6
of the Trafficking Protocol, States should consider adopting legislative or other appropriate measures
to permit victims of trafficking to remain in the State temporarily or permanently, in appropriate cases.
In implementing this provision, States must give appropriate consideration to humanitarian and
compassionate factors. (Trafficking Protocol, article 7(2)).

Recommended Guideline 6(7) provides that States and, where applicable, intergovernmental and
non-governmental organizations, should consider ensuring the safe and, where possible, voluntary return
of trafficked persons and exploring the option of residency in the country of destination or third-country
resettlement in specific circumstances (e.g. to prevent reprisals or in cases where re-trafficking is
considered likely).

4. Assistance to repatriated persons

Recommended Guideline 6(8) provides that States and, where applicable, intergovernmental and
non-governmental organizations, should consider, in partnership with non-governmental organizations,
ensuring that trafficked persons who do return to their country of origin are provided with the assistance
and support necessary to ensure their well-being, facilitate their social integration and prevent re-
trafficking. Recommended Guideline 6(8) also provides that measures should be taken to ensure the
provision of appropriate physical and psychological health care, housing and educational and employment
services for returned trafficking victims.
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5. Verification of nationality or right of permanent residence
by sending State

Article 8(3) of the Trafficking Protocol requires a State Party, upon the request of a receiving
State Party, to verify, without undue or unreasonable delay, whether a victim of trafficking in persons is its
national or had the right of permanent residence at the time of entry into the territory of the receiving
State Party.

6. Issuance of travel documents by sending State

Article 8(4) of the Trafficking Protocol requires a State Party of which a victim of trafficking in
persons is a national or in which he or she had the right of permanent residence at the time of entry into
the territory of the receiving state, in order to facilitate the return of a victim of trafficking in persons who
is without proper documentation, to agree to issue, at the request of the receiving State Party, such travel
documents or other authorization necessary to enable the person to travel to and re-enter the territory of
the sending State.

7. No prejudice

The provisions of article 8 are without prejudice to any right afforded to victims of trafficking in
persons by any domestic law of the receiving State Party or and are without prejudice to any applicable
bilateral or multilateral agreement or arrangement governing, in whole or in part, the return of victims of
trafficking in persons. (Trafficking Protocol, articles 8(5) and (6)).

H. Remedies

Recommended Guideline 9 provides that:

"Trafficked persons, as victims of human rights violations, have an international legal right to
adequate and appropriate remedies. This right is often not effectively available to trafficked
persons as they frequently lack information on the possibilities and processes for obtaining
remedies, including compensation, for trafficking and related exploitation. In order to overcome
this problem, legal and other material assistance should be provided to trafficked persons to
enable them to realize their right to adequate and appropriate remedies."

1. Right to and access to remedies

Recommended Guideline 9(1) provides that States and, where applicable, intergovernmental and
non-governmental organizations, should consider ensuring that victims of trafficking have an enforceable
right to fair and adequate remedies, including the means for as full a rehabilitation as possible. These
remedies may be criminal, civil or administrative in nature.

Recommended Principle 17 provides that "States shall ensure that trafficked persons are given
access to effective and appropriate legal remedies."

2. Information and assistance

Recommended Guideline 9(2) provides that States and, where applicable, intergovernmental and
non-governmental organizations, should consider providing information as well as legal and other assistance
to enable trafficked persons to access remedies; clearly explain the procedures for obtaining remedies in
a language that the trafficked person understands.

3. Stay in country

Recommended Guideline 9(3) provides that States and, where applicable, intergovernmental and
non-governmental organizations, should consider making arrangements to enable trafficked persons to
remain safely in the country in which the remedy is being sought for the duration of any criminal, civil or
administrative proceedings.
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4. Asset confiscation

Recommended Principle 16 provides that "States shall, in appropriate cases, freeze and
confiscate the assets of individuals and legal persons involved in trafficking. To the extent possible,
confiscated assets shall be used to support and compensate victims of trafficking."

Article 14 of the Transnational Crime Convention contains provisions for the disposal of confiscated
proceeds of crime or property.

I. Legal procedures and law enforcement

Recommended Guideline 5 provides:

Although there is evidence to suggest that trafficking in persons is increasing in all regions of the
world, few traffickers have been apprehended. More effective law enforcement will create a
disincentive for traffickers and will therefore have a direct impact upon demand.

An adequate law enforcement response to trafficking is dependent on the cooperation of
trafficked persons and other witnesses. In many cases, individuals are reluctant or unable to
report traffickers or to serve as witnesses because they lack confidence in the police and the
judicial system and/or because of the absence of any effective protection mechanisms. These
problems are compounded when law enforcement officials are involved or complicit in trafficking.
Strong measures need to be taken to ensure that such involvement is investigated, prosecuted
and punished. Law enforcement officials must also be sensitized to the paramount requirement
of ensuring the safety of trafficked persons. This responsibility lies with the investigator and
cannot be abrogated.

Recommended Principle 13 provides that States "shall effectively investigate, prosecute and
adjudicate trafficking, including its component acts and related conduct, whether committed by governmental
or by non-State actors."

1. Sensitizing

Recommended Guideline 5(1) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider sensitizing law enforcement authorities and officials to
their primary responsibility to ensure the safety and immediate well-being of trafficked persons.

2. Training

Article 10(2) of the Trafficking Protocol requires States to provide and strengthen training for law
enforcement, immigration and other relevant officials in the prevention of trafficking in persons.

The training should:

• Focus on the methods used in preventing trafficking, prosecuting the traffickers and protecting
the rights of the victims, including protecting the victims from the traffickers,

• Take into account the need to consider human rights and child- and gender-sensitive issues, and

• Encourage cooperation with non-governmental and other relevant organizations and civil
society.

Recommended Guideline 5(2) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider ensuring that law enforcement personnel are provided
with adequate training in the investigation and prosecution of cases of trafficking.

This training should be sensitive to the needs of trafficked persons, particularly those of women and
children, and should acknowledge the practical value of providing incentives for trafficked persons and
others to come forward to report traffickers. The involvement of relevant non-governmental organizations in
such training should be considered as a means of increasing its relevance and effectiveness.

118 Combating Human Trafficking in Asia



3. Investigative powers and techniques

Recommended Guideline 5(3) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider providing law enforcement authorities with adequate
investigative powers and techniques to enable effective investigation and prosecution of suspected
traffickers and encouraging and supporting the development of proactive investigatory procedures that
avoid over-reliance on victim testimony.

4. Anti-trafficking units

Recommended Guideline 5(4) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider establishing specialist anti-trafficking units (comprising
both women and men) in order to promote competence and professionalism.

5. Focus on traffickers

Recommended Guideline 5(5) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider guaranteeing that traffickers are and will remain the
focus of anti-trafficking strategies and that law enforcement efforts do not place trafficked persons at risk
of being punished for offences committed as a consequence of their situation.

6. Rescue operations

Recommended Guideline 5(6) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider implementing measures to ensure that "rescue" opera-
tions do not further harm the rights and dignity of trafficked persons. Such operations should only take
place once appropriate and adequate procedures for responding to the needs of trafficked persons
released in this way have been put in place.

7. Sensitizing and specialized training

Recommended Guideline 5(7) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider sensitizing police, prosecutors, border, immigration and
judicial authorities, and social and public health workers to the problem of trafficking and ensuring the
provision of specialized training in identifying trafficking cases, combating trafficking and protecting the
rights of victims.

8. Protection of victims

Recommended Guideline 5(8) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider making appropriate efforts to protect individual trafficked
persons during the investigation and trial process and any subsequent period when the safety of the
trafficked person so requires. Appropriate protection programmes may include some or all of the
following elements: identification of a safe place in the country of destination, access to independent legal
counsel; protection of identity during legal proceedings, identification of options for continued stay,
resettlement or repatriation.

9. Partnership between law enforcement and non-governmental agencies

Recommended Guideline 5(9) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider encouraging law enforcement authorities to work in
partnership with non-governmental agencies in order to ensure that trafficked persons receive necessary
support and assistance.

10. Border measures

Article 11(1) of the Trafficking Protocol requires States to strengthen, to the extent possible,
border controls necessary to prevent and detect trafficking in persons, without prejudice to international
commitments in relation to free movement of people.
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Article 11(2) of the Trafficking Protocol requires States to adopt legislative or other appropriate
measures to prevent, to the extent possible, means of transport operated by commercial carriers from
being used in the commission of Article 5 Offenses ("transportation measures").

Article 11(3) of the Trafficking Protocol provides that, where appropriate, and without prejudice to
applicable international conventions, such transportation measures shall include establishing the obligation
of commercial carriers, including transportation companies and owners and operators of any means of
transport, to ascertain that all passengers possess the travel documents required for entry into the
receiving State.

Article 11(4) of the Trafficking Protocol requires States to take the necessary measures, in
accordance with domestic law, to provide for sanctions in cases of violation of the transportation
measures.

Article 11(5) of the Trafficking Protocol requires States to consider taking measures that permit, in
accordance with domestic law, the denial of entry or revocation of visas of persons implicated in the
commission of offenses under the Trafficking Protocol.

Without prejudice to the law enforcement cooperation provisions of article 27 of the Transnational
Crime Convention, article 11(6) of the Trafficking Protocol requires States to consider strengthening
cooperation among border control agencies by, among other things, establishing and maintaining direct
channels of communication.

11. Travel and identity documents

Article 12(a) of the Trafficking Protocol requires States to take such measures as may be
necessary, within available means, to ensure that travel or identity documents issued by the State are of
such quality that they cannot easily be misused and cannot readily be falsified or unlawfully altered,
replicated or issued.

Article 12(a) of the Trafficking Protocol requires States to take such measures as may be
necessary, within available means, to ensure the integrity and security of travel or identity documents
issued by or on behalf of the State and to prevent their unlawful creation, issuance and use.

Article 13 of the Trafficking Protocol requires States to verify within a reasonable time the
legitimacy and validity of travel and identity documents issued or purported to have been issued by the
State and suspected of being used for trafficking in persons, in accordance with domestic law, upon the
request of another State Party.

12. Extradition

Recommended Principle 14 provides that States "shall ensure that trafficking, its component acts
and related offences constitute extraditable offences under national law and extradition treaties. States
shall cooperate to ensure that the appropriate extradition procedures are followed in accordance with
international law."

13. Effective and proportionate sanctions

Recommended Principle 15 provides that "Effective and proportionate sanctions shall be applied
to individuals and legal persons found guilty of trafficking or of its component or related offences."

J. Corruption and complicity

Recommended Principle 6 provides that "States shall exercise due diligence in identifying and
eradicating public-sector involvement or complicity in trafficking. All public officials suspected of being
implicated in trafficking shall be investigated, tried and, if convicted, appropriately punished."
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Recommended Guideline 10 provides that:

"The direct or indirect involvement of peacekeeping, peace-building, civilian policing, humanitarian
and diplomatic personnel in trafficking raises special concerns. States, intergovernmental and non-
governmental organizations are responsible for the actions of those working under their authority
and are therefore under an obligation to take effective measures to prevent their nationals and
employees from engaging in trafficking and related exploitation. They are also required to
investigate thoroughly all allegations of trafficking and related exploitation and to provide for and
apply appropriate sanctions to personnel found to have been involved in trafficking."

1. Training

Recommended Guideline 10(1) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider ensuring that pre- and post-deployment training
programmes for all peacekeeping, peace-building, civilian policing, humanitarian and diplomatic staff adequately
address the issue of trafficking and clearly set out the expected standard of behaviour. This training should
be developed within a human rights framework and delivered by appropriately experienced trainers.

2. Recruitment, placement and transfer procedures

Recommended Guideline 10(2) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider ensuring that recruitment, placement and transfer procedures
(including those of private contractors and sub-contractors) are rigorous and transparent.

3. No trafficking or exploitation

Recommended Guideline 10(3) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider ensuring that staff employed in the context of peace-
keeping, peace-building, civilian policing, humanitarian and diplomatic missions do not engage in trafficking
and related exploitation or use the services of persons in relation to which there are reasonable grounds
to suspect they may have been trafficked. This obligation also covers complicity in trafficking through
corruption or affiliation with any person or group of persons who could reasonably be suspected of
engaging in trafficking and related exploitation.

4. Regulations and codes of conduct

Recommended Guideline 10(4) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider developing and adopting specific regulations and codes
of conduct setting out expected standards of behaviour and the consequences of failure to adhere to
these standards.

5. Reporting

Recommended Guideline 10(5) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider requiring all personnel employed in the context of
peacekeeping, peace-building, civilian policing, humanitarian and diplomatic missions to report on any
instances of trafficking and related exploitation that come to their attention.

6. Investigation

Recommended Guideline 10(6) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider establishing mechanisms for the systematic investigation
of all allegations of trafficking and related exploitation involving personnel employed in the context of
peacekeeping, peace-building, civilian policing, humanitarian and diplomatic missions.

7. Sanctions

Recommended Guideline 10(7) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider consistently applying appropriate criminal, civil and
administrative sanctions to personnel shown to have engaged in or been complicit in trafficking and
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related exploitation. Intergovernmental and non-governmental organizations should, in appropriate cases,
apply disciplinary sanctions to staff members found to be involved in trafficking and related exploitation in
addition to and independently of any criminal or other sanctions decided on by the State concerned.
Privileges and immunities attached to the status of an employee should not be invoked in order to shield
that person from sanctions for serious crimes such as trafficking and related offences.

K. International cooperation

Recommended Guideline 11 provides that:

"Trafficking is a regional and global phenomenon that cannot always be dealt with effectively at
the national level: a strengthened national response can often result in the operations of
traffickers moving elsewhere. International, multilateral and bilateral cooperation can play an
important role in combating trafficking activities. Such cooperation is particularly critical between
countries involved in different stages of the trafficking cycle."

1. Exchange of information

Article 10(1) of the Trafficking Protocol requires law enforcement, immigration and other relevant
authorities of States Parties to, as appropriate, cooperate with other State Parties by exchanging
information, in accordance with domestic law, to determine:

• whether individuals crossing or attempting to cross an international border with travel
documents belong to other persons or without travel documents are perpetrators or victims of
trafficking in persons,

• the types of travel documents that individuals have used or attempted to use to cross an
international border for the purpose of trafficking in persons, and

• the means and methods used by organized criminal groups for the purpose of trafficking in
persons, including the recruitment and transportation of victims, routes and links between and
among individuals and groups engaged in such trafficking, and possible measures for
detecting them.

Article 10(3) of the Trafficking Protocol requires States that receive information to comply with any
request by the State Party transmitting the information which place restrictions on the use of the
information.

Recommended Guideline 11(5) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider establishing mechanisms to facilitate the exchange of
information concerning traffickers and their methods of operation.

2. Bilateral agreements

Recommended Guideline 11(1) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider adopting bilateral agreements aimed at preventing
trafficking, protecting the rights and dignity of trafficked persons and promoting their welfare.

3. Technical and financial assistance

Recommended Guideline 11(2) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider offering, either on a bilateral basis or through multilateral
organizations, technical and financial assistance to States and relevant sectors of civil society for the
purpose of promoting the development and implementation of human rights-based anti-trafficking strategies.

4. Regional and subregional treaties

Recommended Guideline 11(3) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider elaborating regional and subregional treaties on trafficking,
using the Trafficking Protocol and relevant international human rights standards as a baseline and framework.
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5. Labour migration agreements

Recommended Guideline 11(4) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider adopting labour migration agreements, which may
include provision for minimum work standards, model contracts, modes of repatriation, etc., in accordance
with existing international standards and effectively enforcing all such agreements in order to help
eliminate trafficking and related exploitation.

6. Cooperation agreements

Recommended Guideline 11(5) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider developing cooperation arrangements to facilitate the
rapid identification of trafficked persons including the sharing and exchange of information in relation to
their nationality and right of residence.

7. Proactive joint investigations

Recommended Guideline 11(7) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider developing procedures and protocols for the conduct of
proactive joint investigations by law enforcement authorities of different concerned States and in recogni-
tion of the value of direct contacts, making provision for direct transmission of requests for assistance
between locally competent authorities in order to ensure that such requests are rapidly dealt with and to
foster the development of cooperative relations at the working level.

8. Judicial cooperation

Recommended Guideline 11(8) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider ensuring judicial cooperation between States in
investigations and judicial processes relating to trafficking and related offences, in particular through
common prosecution methodologies and joint investigations. This cooperation should include assistance
in: identifying and interviewing witnesses with due regard for their safety; identifying, obtaining and
preserving evidence, producing and serving the legal documents necessary to secure evidence and
witnesses and the enforcement of judgments.

9. Extradition

Recommended Guideline 11(9) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider ensuring that requests for extradition for offences related
to trafficking are dealt with by the authorities of the requested State without undue delay.

10. Confiscation of proceeds

Recommended Guideline 11(10) provides that States and, where applicable, intergovernmental
and non-governmental organizations should consider establishing cooperative mechanisms for the
confiscation of the proceeds of trafficking. This cooperation should include the provision of assistance in
identifying, tracing, freezing and confiscating assets connected to trafficking and related exploitation.

11. Assistance, return and integration programmes

Recommended Guideline 11(11) provides that States and, where applicable, intergovernmental
and non-governmental organizations should consider exchanging information and experience relating to
the implementation of assistance, return and integration programmes with a view to maximizing impact
and effectiveness.

12. Cooperation between non-governmental and other civil-society organizations

Recommended Guideline 11(12) provides that States and, where applicable, intergovernmental and
non-governmental organizations should consider encouraging and facilitating cooperation between non-
governmental organizations and other civil society organizations in countries of origin, transit and destination.
This is particularly important to ensure support and assistance to trafficked persons who are repatriated.
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L. Research and information gathering

Recommended Guideline 3 provides that:

"Effective and realistic anti-trafficking strategies must be based on accurate and current
information, experience and analysis. It is essential that all parties involved in developing and
implementing these strategies have and maintain a clear understanding of the issues.

The media has an important role to play in increasing public understanding of the trafficking
phenomenon by providing accurate information in accordance with professional ethical standards."

1. Definition of trafficking

Recommended Guideline 3(1) provides that States and, where appropriate, intergovernmental and
non-governmental organizations should consider adopting and consistently using the internationally
agreed definition of trafficking contained in the Trafficking Protocol.

2. Collection of statistical information

Recommended Guideline 3(2) provides that States and, where appropriate, intergovernmental and
non-governmental organizations should consider standardizing the collection of statistical information on
trafficking and related movements (such as migrant smuggling) that may include a trafficking element.

3. Disaggregation of data

Recommended Guideline 3(3) provides that States and, where appropriate, intergovernmental and
non-governmental organizations should consider ensuring that data concerning individuals who are
trafficked is disaggregated on the basis of age, gender, ethnicity and other relevant characteristics.

4. Trafficking research

Recommended Guideline 3(4) provides that States and, where appropriate, intergovernmental and
non-governmental organizations should consider undertaking, supporting and bringing together research
into trafficking. Such research should be firmly grounded in ethical principles, including an understanding
of the need not to re-traumatize trafficked persons. Research methodologies and interpretative tech-
niques should be of the highest quality.

5. Monitoring and evaluation

Recommended Guideline 3(5) provides that States and, where appropriate, intergovernmental and
non-governmental organizations should consider monitoring and evaluating the relationship between the
intention of anti-trafficking laws, policies and interventions, and their real impact. In particular, ensuring
that distinctions are made between measures which actually reduce trafficking and measures which may
have the effect of transferring the problem from one place or group to another.

6. Contribution of survivors of trafficking

Recommended Guideline 3(6) provides that States and, where appropriate, intergovernmental and
non-governmental organizations should consider recognizing the important contribution that survivors of
trafficking can, on a strictly voluntary basis, make to developing and implementing anti-trafficking
interventions and evaluating their impact.

7. Role of non-governmental organizations

Recommended Guideline 3(7) provides that States and, where appropriate, intergovernmental and
non-governmental organizations should consider recognizing the central role that non-governmental
organizations can play in improving the law enforcement response to trafficking by providing relevant
authorities with information on trafficking incidents and patterns taking into account the need to preserve
the privacy of trafficked persons.
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CHAPTER 5A:

REGIONAL TRAFFICKING INSTRUMENTS

I. INTRODUCTION

In addition to the international trafficking instruments discussed in the previous chapter, a number
of regional trafficking instruments are also relevant to UN ESCAP Member States:

• The Bangkok Accord and Plan of Action to Combat Trafficking in Women,

• The ARIAT Regional Action Plan,

• The ASEM Action Plan to Combat Trafficking in Persons, Especially Women and Children,

• The SAARC Convention on Preventing and Combating Trafficking in Women and Children for
Prostitution and

• The Co-Chair's Statement from the Bali Ministerial Conference on People Smuggling, Trafficking
in Persons and Related Transnational Crime.

These instruments are discussed below.

II. THE BANGKOK ACCORD AND PLAN OF ACTION TO
COMBAT TRAFFICKING IN WOMEN

A. History and background

The Bangkok Accord and Plan of Action to Combat Trafficking in Women in the Asian and Pacific
Region (the Bangkok Accord) is one of the first regional accords on trafficking in ESCAP region. The
Bangkok Accord was unanimously adopted on 4 November 1998, in Bangkok, Thailand, at the Regional
Conference on Trafficking in Women (the Regional Conference), convened by the United Nations
Economic and Social Commission for Asia and the Pacific (UN ESCAP).

1. Regional Conference on Trafficking in Women

The Regional Conference on Trafficking in Women was held in Bangkok, Thailand, from 3 to 4
November 1998. The Regional Conference was convened by the Women in Development Section of UN
ESCAP in collaboration with the International Labour Organization (ILO), the International Organization for
Migration (IOM), Thailand's National Commission on Women Affairs (NCWA), and the Asian Women's
Fund (AWF). The Regional Conference was attended by 70 participants, including representatives of
national machineries for the advancement of women of 14 countries in the Asian and Pacific region. In
addition, representatives from non-governmental organizations, intergovernmental organizations and
United Nations agencies attended the Regional Conference.

The objective of the Regional Conference was to discuss and analyze critical issues pertaining to
combating trafficking, focusing on new trends, approaches and support needed in the light of the
prevailing political, economic and social environment. Moreover, it was envisaged that the deliberations
would result in the formulation of effective strategies and guidelines to combat trafficking, culminating in a
regional plan of action, which would provide the framework for further action at the national, subregional
and regional level.
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The Regional Conference gave ground to fruitful discussions touching upon a wide range of
issues, concerns, actions and strategies related to trafficking. Among some of these, the distinction
between trafficking and prostitution was made, as well as that between trafficking and migration. Two
central themes, however, came out of the Regional Conference, namely protection of human rights and
enhanced coordination among actors.

First, it was recognized that trafficking in women and children was a crime and a human rights
violation, and that those trafficked should be treated as victims. Thus, the need for common regional and
international standards for the humane treatment of victims and protection of their human rights was
emphasized. The Regional Conference was a forerunner in applying a human rights approach to the issue.

Second, non-governmental organizations and government agencies were recognized as playing
important roles in combating trafficking. However, coordination among concerned agencies was perceived
to be minimal. Participants agreed that this needed to be addressed, as trafficking requires a
multisectoral and multi-disciplinary approach. Coordination among actors was thus found indispensable
in responding to the problem both among government agencies and non-governmental organizations.
To improve their capability in combating trafficking, participants agreed that capacity building of non-
governmental organizations government officials, immigration and police officers was essential.

2. Adoption of the Bangkok Accord

At the end of the two-day deliberations, on 4 November 1998, the participants unanimously
adopted the Bangkok Accord and Plan of Action to Combat Trafficking in Women. The Bangkok Accord
was a reflection of the discussions, recommendations, actions and strategies deemed important by
participants in combating trafficking.

B. Purpose

The purpose of the Bangkok Accord is to provide a regional framework for further action against
trafficking in women at the national, subregional and regional level, and represents a first step towards
creating a regional consensus on anti-trafficking measures. The Bangkok Accord also seeks to
strengthen the cooperation and coordination between governments, intergovernmental and non-
governmental organizations, the business community, women's advocacy groups and other sections of
civil society in combating trafficking in women. (Bangkok Accord, Preamble) The Bangkok Accord
focuses on combating trafficking in women from a human rights perspective.

C. Applicability and enforceability

While the Bangkok Accord is not legally binding, its adoption by government officials of 14 countries
of the UN ESCAP region, from Central, South, South-East and East Asia, represented the starting point of
forging regional consensus on measures to combat trafficking, as well as demonstrating the growing
political will to address this modern-day form of slavery and marking the importance of the occasion.

D. Key provisions

The Bangkok Accord delineates actions and strategies to combat trafficking in women at the
national, subregional, regional and multilateral levels, covering a wide range of aspects pertaining to
trafficking in women and children across the trafficking spectrum. In total, the Bangkok Accord contains
96 provisions on actions and strategies. The Resource Guide does not discuss all the provisions, but
provides an overview of the main content of the Accord.

National level actions and strategies are addressed under eight headings, namely (i) general, (ii)
prevention, (iii) protection and humanitarian treatment of victims, (iv) sanctions against traffickers, (v)
medical and psychological interventions, (vi) repatriation and reintegration, (vii) information and monitoring
mechanisms and (viii) participation.
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1. General national level actions and strategies

The "general" national level actions and strategies include the need for formulation of national
action plans to combat trafficking, and the allocation of financial and human resources to implement the
plans. The development of legislation or amendment of existing legislation ensuring the decriminalization
of victims and higher penalties for traffickers is encouraged. The provisions deal with the need for
legislation that provides the framework for action that dissuades traffickers. The Bangkok Accord further
encourages preparation of national situation analyses on the problems of trafficking. Additionally, the
need for enhanced partnership and collaboration among actors is listed. The Bangkok Accord specifically
mentions the need to establish and strengthen multisectoral national mechanisms such as national
committees, which consist of concerned government agencies, non-governmental organizations and other
relevant civil society entities.

2. National level prevention actions and strategies

To address the root causes of trafficking and decrease its incidence, the Bangkok Accord lists
several national level actions and strategies. Some of the main prevention strategies include the
provision of basic education and relevant quality training for gainful employment to women and children,
provision of more and better employment opportunities to women, and the formulation of economic
empowerment programmes for women. These strategies seek to address some of the root causes of
trafficking such as poverty and discrimination against women and girls resulting in lower education and
skills and thus fewer employment opportunities, rendering them vulnerable. A second key strategy
mentioned is awareness-raising of the public at large, media and concerned government officials.

3. National level victim protection and humanitarian
treatment of victims

The issue of protection and humanitarian treatment of victims is strongly featured in the Bangkok
Accord. Proposed actions and strategies include the formulation or strengthening of gender and child
sensitive judicial processes and training of judicial staff, the development and implementation of witness
protection laws and procedures, the provision of free legal assistance, access to competent and qualified
interpreters/translators during all proceedings and the taking of positive steps not to hold victims of
trafficking in detention at any time in the course of investigation and prosecution of cases against
traffickers. These measures largely seek to ensure the human rights of trafficked persons, treating them
as victims not as criminals.

4. National level sanctions against traffickers

On sanctions against traffickers, the Bangkok Accord encourages the confiscation of assets of
traffickers and compensation for victims of trafficking, reform of labour laws to include provision against debt
bondage and sexual harassment and the investigation, arrest and prosecution of officials involved in trafficking.

5. National level medical and psychological interventions

With regard to medical and psychological interventions the Bangkok Accord proposes the
provision of adequate, confidential and affordable medical and psychological care for victims, as well as
confidential HIV testing services and counselling following UNAIDS standards. These measures address
the psychosocial damage that victims of trafficking suffer, leaving scars on their souls, as well as their
sexual and reproductive health rights.

6. National level repatriation and reintegration of victims

Actions and strategies in the area of repatriation and reintegration listed in the Bangkok Accord
include establishing guidelines related to assistance and treatment of victims and the coordination of
actions among designated responsible agencies. This measure aims at ensuring the equal and
standardized treatment of victims during the repatriation process, rather than ad hoc based repatriation.
Effective reintegration programmes for victims that provide skills for employment opportunities and ensure
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local and community support mechanisms is emphasized as important in preventing re-trafficking and
avoiding social exclusion of victims. In this regard, the Bangkok Accord encourages the provision of
assistance to victims in the areas of employment, education or further vocational and other training,
housing and special health care and services, the development of clearly defined but flexible reintegration
programmes, enhancement of the role of local governments in providing social support for victims of
trafficking, and the creation and support of multidisciplinary teams to address aspects of healing and
redress for victims, with the support of family and community-based programmes.

7. National level actions and strategies for information
and monitoring mechanisms

With regard to information and monitoring mechanisms, the Bangkok Accord invites the integration
of principles contained in international human rights instruments into national policies and programmes.
The implementation of international human rights instruments such as the Convention on the Elimination
of Discrimination against Women and the Convention on the Rights of the Child is monitored by United
Nations committees, and State Parties to these conventions have obligations under these, including in the
area of combating trafficking. The Bangkok Accord promotes the identification and mapping of source
areas, routes, and destinations of trafficked women and children, and the establishment of a reliable and
relevant database. The Bangkok Accord also proposes the introduction of procedures for documenting
cases of trafficking in women, and the facilitation of the exchange of information between relevant
organizations in the countries of origin, transit and destination.

8. National level actions and strategies for participation

Finally, to reduce the incidence and prevent re-trafficking, the Bangkok Accord proposes to
stimulate and sustain participation of all concerned groups in society including youth at the community,
local and national levels, as well as to enlist the active participation of elected representatives and
traditional and religious leaders to assist in prevention strategies.

9. Subregional/regional and multilateral level actions and strategies
for coordination and collaboration

In addition to national level actions and strategies, the Bangkok Accord also contains provisions
for action and strategies at subregional, regional and multilateral levels. The provisions cover many
different aspects, but a central theme is that of coordination and collaboration among concerned actors at
bilateral, subregional, regional and multilateral levels. Examples of such provisions encouraging coordi-
nation and cooperation include those proposing the creation of subregional and bilateral treaties setting
the framework for detailed procedures to be taken against trafficking in women, and the promotion of
international mutual assistance in law enforcement, including sharing evidence, exchange of information,
joint investigation and exchange programmes. These provisions address the need for cooperation across
borders in view of the transboundary nature of trafficking, as well as the need for ensuring the standard
humanitarian treatment of victims.

10. Subregional/regional and multilateral level actions and strategies
for regional and subregional frameworks

In a similar vein, the Bangkok Accord proposes the establishment of regional and subregional
frameworks including focal points for trafficking, and calls for the convening of a forum on an annual
basis for the exchange of experience, coordination and cooperation to follow up on the Beijing Fourth
World Conference on Women and the Stockholm World Congress against Commercial Sexual Exploita-
tion of Children. Furthermore, it promotes the cooperation and linkages with international monitoring
organizations, including the CEDAW Committee and the Human Rights Committee, as well as encourages
networking of organizations, institutions and bodies at the national, subregional and regional levels. It
also encourages more collaboration, coordination and cooperation among international agencies to
maximize existing resources by avoiding the duplication of activities, and to monitor and assess
effectiveness of international, regional and subregional instruments to eliminate trafficking. Finally, the
Bangkok Accord proposes the establishing new regional mechanisms to implement the Bangkok Plan of
Action, and to consider establishing a regional task force against trafficking.
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III. THE ARIAT REGIONAL ACTION PLAN

A. History and background

The ARIAT Regional Action Plan was adopted at the Asian Regional Initiative against Trafficking
in Persons, Especially Women and Children (ARIAT) Meeting held in Manila, Philippines, in March 2000
(the ARIAT Meeting).

The ARIAT Meeting was an action-oriented meeting of governments,1 international organizations,
and non-governmental organizations held to formulate an action plan to address the problem of women
and children, being trafficked throughout the world, especially in the Asian region, each year. The ARIAT
Meeting followed other efforts, including the Manila Process, the Bangkok Declaration and intergovern-
mental Asia-Pacific Consultations on Refugees, Displaced Persons, and Migrants to combat trafficking in
women and children.

Participants and observers of the ARIAT Meeting noted with concern that trafficking in human
beings can translate into violations of human rights, inhumane treatment, and various forms of abuse and
exploitation. The ARIAT meeting emphasized that trafficking in persons is a transnational crime and that
combating this global problem will require an integrated approach at national, subregional, regional, and
international levels.

B. Purpose

The purpose of the ARIAT Regional Action Plan is to offer suggestions for possible future steps
and practices to fight human trafficking especially in women and children, in all its forms.

C. Applicability and enforceability

The ARIAT Regional Action Plan is not legally-binding, but is a political commitment of its parties.

D. Key provisions

The ARIAT Regional Action Plan contains many practical proposals to combat trafficking under
three overarching areas and four sectors of strategic areas for action, enabling it to be readily adaptable
to the domestic legal system and the circumstances of any country.

The three overarching areas are:

• Information and Data,

• Cooperation with International Organizations, Non-Governmental Organizations, the Private
Sector, Civil Society, and the Media and

• Gender Mainstreaming.

The four sectors of the strategic areas for action are:

• Prevention,

• Protection,

• Prosecution and

• Repatriation and Reintegration.

1 Australia, Brunei Darussalam, Canada, Hong Kong China, Japan, Kingdom of Cambodia, Kingdom of Thailand, Macau
China, Malaysia, Mongolia, New Zealand, Papua New Guinea, People's Republic of China, Republic of Indonesia,
Republic of Korea, Republic of the Philippines, Russian Federation, Singapore, Socialist Republic of Vietnam, the United
States of America and the European Union.

Regional Trafficking Instruments 131



1. Information and data

In the overarching area of information and data, the ARIAT Regional Action Plan recommends
improved information sharing and standardized statistical data on trafficking at the local, national, sub-
regional, regional and international levels. Other recommendations include establishing a data bank on
trafficking incidence rates, trafficking patterns, investigative information, and number of cases prosecuted;
consideration of how information technology, particularly the Internet, can both be a means used by
traffickers and a weapon to fight trafficking; and production and dissemination of anti-trafficking informa-
tion materials.

2. Cooperation

In the overarching area of cooperation, the ARIAT Regional Action Plan proposes thorough
cooperation and strong partnerships among governments, non-governmental organizations, the private
sector, civil society, and the media in the prevention, protection, prosecution, and repatriation and
reintegration aspects of trafficking. Cooperation will generate greater public awareness of the human
costs of trafficking, provide comprehensive and immediate assistance for the victims, sensitize major
media outlets to the issues involved in trafficking and encourage them to broadcast such issues, and
publicize hotlines and services for victims.

3. Gender mainstreaming

In the overarching area of gender mainstreaming, the ARIAT Regional Action Plan advocates the
incorporation of gender mainstreaming issues into national, subregional, regional, and international plans
for economic cooperation and development. The ARIAT Regional Action Plan also calls for the
strengthening of existing mechanisms at national, subregional, regional and international levels to
promote gender mainstreaming.

4. Prevention

In the sector of prevention, the ARIAT Regional Action Plan identifies three strategic areas for
action, namely:

• Education and Training,

• Economic Dimension and

• Legislative Framework.

Through these three areas, the ARIAT Regional Action Plan aims to combat trafficking by
targeting its root causes. As women and children usually fall prey to trafficking because of lack of
economic opportunities, information, and law enforcement, the ARIAT Regional Action Plan recommends
education and training under the aspect of prevention not only in order to make women and children less
susceptible to trafficking, but also to enable them to acquire broad-based skills and economic opportuni-
ties. Additionally, a strong legislative framework aspect of prevention will also ensure stricter law
enforcement and immigration policies.

5. Protection

Under the sector of protection, the ARIAT Regional Action Plan recommends action in the
strategic areas of:

• Human Rights/Enabling Legal Environment and

• Safety and Assistance of Trafficked Persons.

Through these areas, the ARIAT Regional Action Plan recommends action that will provide
physical safety of trafficking victims with appropriate consideration of humanitarian and compassionate
factors in the process of determining their status.
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6. Prosecution

Under the sector of prosecution, the ARIAT Regional Action Plan recommends action in the
strategic areas of:

• Rule of Law and

• Regional and International Cooperation.

Under these areas, the ARIAT Regional Action Plan seeks to ensure that trafficking is considered
a transnational crime which requires stricter laws and harsher penalties. It also calls for coordination of
law enforcement and immigration authorities at all levels and the cooperation and partnership among
government, the private sector and civil society.

7. Repatriation and reintegration

Finally, under the sector of repatriation and reintegration, the ARIAT Regional Action Plan
recommends action in the strategic areas of:

• Repatriation and

• Monitoring Programmes.

These areas cover the safe, orderly, and dignified return of a national victimized by trafficking.
Adequate programs for the reintegration of victims into their respective families and communities,
including medical, legal, and economic assistance are recommended. The ARIAT Regional Action Plan
urges that Legislative frameworks that provide access to adequate procedures of redress should be
addressed by repatriation processes designed to extend humanitarian assistance to the victims.

8. Future action

The international organizations that participated in the ARIAT Meeting agreed upon the following
future actions in the war against trafficking:

• To take note of the ARIAT Regional Action Plan and recommendations and commit them-
selves, to bring the Plan to the attention of the governing bodies of their respective
organizations;

• To translate the ARIAT Regional Action Plan into concrete activities in accordance with their
respective mandates and capacities;

• To recognize the need for coordination of efforts to combat trafficking at the national, regional
and international levels and commit themselves to raising the relevant elements and issues of
the ARIAT Regional Action Plan;

• To urge countries to recognize that trafficking of human beings is a human rights issue;

• To urge countries to recognize the special vulnerabilities and needs of women, children,
ethnic minorities, indigenous people and persons with disabilities;

• To urge countries to adhere to the provisions of relevant international human rights instruments
in all aspects of addressing trafficking problems;

• To stress the importance of prevention and commit themselves to the development and
support of innovative techniques and effective programmes to combat human trafficking at
local, national, and international levels;

• To strive to support countries in their efforts to strengthen law enforcement and criminal justice
agencies and procedures; to develop special measures against transnational organized criminal
groups; to improve the situation of victim witnesses and to further cooperation in criminal justice
matters with special attention to regional and subregional levels;
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• To invite the police in Asian countries to increase their information sharing in trafficking by
use of the Interpol's communications system and

• To recognize the need for assessment and research on the scale and nature of the trafficking
problem and seek to develop an epidemiology or a study to counteract the spread of
trafficking to make the most efficient use of scarce resources.

IV. THE ASEM ACTION PLAN TO COMBAT TRAFFICKING IN
PERSONS, ESPECIALLY WOMEN AND CHILDREN

A. History and background

At the Third ASEM2 Summit (ASEM III) in Seoul in October 2000, the heads of State often Asian
and fifteen European nations3 "expressed their commitment to addressing global issues of common
concern such as transnational crime, including smuggling, exploitation of migrants and trafficking of
persons, in particular of women and children for the purpose of sexual exploitation." (ASEM Action Plan,
Background)

As a follow-up, experts in relevant fields from ASEM Partners met at the First Experts' Group
Meeting on Trafficking in Women and Children held in Stockholm, Sweden, in November 2000, to identify
key priority areas and a possible workplan. Sweden, Thailand and the Philippines prepared the ASEM
Action Plan to Combat Trafficking in Persons, Especially Women and Children (the ASEM Action Plan).

The ASEM Action Plan was accepted by the Foreign Ministers of the ASEM Partners at the Third
ASEM Foreign Ministers' Meeting held in Beijing, China, in May 2001. At the meeting, ASEM Partners
also agreed to intensify cooperation to combat the crime of human trafficking with a view to ensuring
respect and protection of the rights of victims of trafficking, especially women and children.

B. Purpose

In developing the ASEM Action Plan, the ASEM Partners sought to develop a comprehensive
ASEM initiative that would contribute to the global efforts to combat trafficking in women and children and
bring about tangible results. Additionally, the initiative would take into account and complement national
efforts to combat trafficking and highlight related initiatives which are already taking place in the ASEM
framework.4

C. Applicability and enforceability

The ASEM Action Plan is not legally binding but is a political commitment of ASEM Partners.

D. Key provisions

The ASEM Action Plan has five objectives:

• To strengthen knowledge and overall coordination,

• To prevent and combat trafficking,

• To strengthen law-enforcement and protection of victims of trafficking,

• To promote the recovery, repatriation and reintegration of trafficked women and children and

• Monitoring and follow-up activities.

ASEM stands for Asia Europe Meeting.

The ASEM Partners are Austria, Belgium, Brunei, China, Denmark, European Commission, Finland, France, Germany,
Greece, Indonesia, Ireland, Italy, Japan, Korea, Luxembourg, Malaysia, Netherlands, Philippines, Portugal, Spain,
Singapore, Sweden, Thailand, United Kingdom and Vietnam.

ASEM initiative on "Trafficking in Women and Children" Concept paper dated 10 January 2001 of Sweden. http://
www.asem-infoboard.org/country/sweden.htm
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1. Knowledge and coordination

Section 1 of the ASEM Action Plan calls for advance systematic research and effective
methodologies for data collection and exchange of information; development of mechanisms for regional,
subregional and interregional cooperation in prevention and protection; cooperation between countries of
origin, transit and destination to make national law compatible with the Trafficking Protocol and facilitation
of cross border information and law enforcement operations.

2. Prevention and combating of trafficking

Section 2 of the ASEM Action Plan calls for application of a gender perspective and addressing
of the rights of women in national development policies and programmes; emphasis of the rights of
women and children in formal and non-formal education; research about the demand for common forms
of exploitation of trafficked women and children; good quality basic education, including life skills, and
livelihood opportunities for children at risk of trafficking; viable employment or other livelihood opportunities
for women; information campaigns targeted at at-risk groups and mobilization of support from non-
governmental organizations and other members of civil society, the corporate sector, in particular tourism-
related business, and the media.

3. Law-enforcement and protection

Section 3 of the ASEM Action Plan calls for adoption of legislative and other measures to
criminalize trafficking in persons; sensitization of law enforcement personnel, immigration officers and
other relevant officials and staff; provision of physical, psychological and social assistance to victims of
trafficking; provision of information on legal rights and legal aid to victims of trafficking; protection of
privacy and identity of victim of trafficking during legal proceedings and sensitivity to the needs and
interests of victims of trafficking, especially children.

4. Recovery, repatriation and reinteg ration

Section 4 of the ASEM Action Plan calls for exchange of experiences and lessons learned
regarding recovery, repatriation and reintegration in order to develop appropriate assistance to victims of
trafficking; effective interventions and methods of recovery, repatriation and reintegration and coordination
between governments and non-governmental organizations to strengthen overall capacity to assist
victims.

5. Monitoring and follow-up activities

Section 5 of the ASEM Action Plan calls for addressing aspects pertinent to trafficking in
children in the planning and implementation of already endorsed initiatives by ASEM Leaders; support
of follow-up activities developed to facilitate the implementation of the ASEM Action Plan; an experts'
meeting to discuss legislative measures required to bring national legislation in line with the
Transnational Crime Convention and the Trafficking Protocol; a seminar to promote gender
perspectives in relation to trafficking of women and children for the purpose of commercial sexual
exploitation; study on the prevalence and demand for services provided by trafficked women and
children and a conference for sharing experiences, methods and approaches for recovery, repatriation
and reintegration.

Pursuant to Section 5, a seminar was held in October 2002 on Promoting Gender Equality to
Combat Trafficking. The conference was sponsored by UNIFEM and the government of Sweden in
cooperation with ESCAP.
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V. THE SAARC CONVENTION ON PREVENTING AND
COMBATING TRAFFICKING IN WOMEN AND CHILDREN

FOR PROSTITUTION

A. History and background

The South Asian Association for Regional Cooperation (SAARC) is an association of the seven
countries of South Asia.5 SAARC began in 1985 with its first summit in Dhaka, Bangladesh, where
heads of State adopted the SAARC Charter. The SAARC Charter emphasizes the need for cooperation
within the region. Its main goal is to "accelerate economic growth, social progress and cultural
development in the region." (SAARC Charter, Article 1) The SAARC Convention on Preventing and
Combating Trafficking in Women and Children for Prostitution (the SAARC Convention) was adopted
unanimously by Member States in January 2002 after a five-year negotiation process. The SAARC
Convention is the first regional anti-trafficking treaty to emerge from the Asian continent.6

B. Purpose

The purpose of the SAARC Convention is to "promote cooperation amongst Member States so
that they may effectively deal with various aspects of prevention, interdiction and suppression of
trafficking in women and children; the repatriation and rehabilitation of victims of trafficking and prevent
the use of women and children in international prostitution networks, particularly where the countries of
the SAARC region are the countries of origin, transit and destination."7

C. Applicability and enforceability

The SAARC Convention is legally binding on its parties.

D. Key definitions

"The SAARC Convention defines "trafficking" and "persons subjected to trafficking" as:

"The moving, selling or buying of women and children for prostitution within and outside a country
for monetary or other considerations with or without the consent of the person subjected to
trafficking."

"Women and children victimised or forced into prostitution by the traffickers by deception,
threat, coercion, kidnapping, sale, fraudulent marriage, child marriage, or any other unlawful
means."

The SAARC Convention definition of trafficking varies significantly from the international legal
definition of trafficking in persons contained in the Trafficking Protocol. First, the SAARC Convention is
limited only to trafficking of women and children for purposes of prostitution. Trafficking for other
purposes and trafficking of men is not covered.

Second, under the SAARC Convention, trafficking only covers the moving, selling or buying of a
person, and does not cover recruitment, harbouring or transfer or receipt that does not involve buying or
selling as provided in the Trafficking Protocol.

5 Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka.
6 The Advisory Council of Jurists, "Consideration of the Issue of Trafficking" Background Paper for the Asia Pacific Forum

of National Human Rights Institutions 11-12 November 2002, New Delhi, India, p. 59.
7 SAARC Convention, Article II.
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Third, the SAARC Convention separates the means by which trafficking can occur from the
definition of trafficking which makes the definition subject to multiple interpretations. Additionally,
although the means include "other unlawful means", they do not specifically list important means included
in the Trafficking Protocol definition, namely force, fraud other than for marriage, abuse of power, abuse
of a position of vulnerability and giving or receiving payments or benefits to achieve the consent of a
person having control over another person. Not specifically listing these means in the definition makes
their inclusion dependent upon the interpretation of law enforcement and the judiciary, which may not be
informed about the international standard.

However, these and other limitations should not take away from the significance of the SAARC
Convention. Article 11 of the SAARC Convention provides that the measures in the Convention are
"without prejudice to higher measures of enforcement and protection accorded by relevant national laws
and international agreements". This means that Member States are free to include broader provisions in
their national legislation, and Member States that are party to the Trafficking Protocol and other
instruments that provide greater protection are obligated to comply with the international standards.

The SAARC Convention defines "prostitution" as the sexual exploitation or abuse of persons for
commercial purposes. "Child" is defined as a person who has not attained the age of 18 years.
"Traffickers" means persons, agencies or institutions engaged in any form of trafficking. "Protective
home" means a home established or recognized by a government of a Member State for the reception,
care, treatment and rehabilitation of rescued or arrested persons subjected to trafficking. "Repatriation"
means return to the country of origin of the person subjected to trafficking across international frontiers.

E. Key provisions

1. Criminal offense and legislation

Article 3(1) of the SAARC Convention requires Member States to take effective measures to
ensure that trafficking in any form is an offence under their national criminal law and make such an
offence punishable by appropriate penalties which take into account its grave nature.

Article 3(2) of the SAARC Convention requires Member States to provide for punishment of any
person who keeps, maintains or manages or knowingly finances or takes part in the financing of a place
used for the purpose of trafficking and knowingly lets or rents a building or other place or any part thereof
for the purpose of trafficking.

Article 3(3) of the SAARC Convention provides that attempt or abatement to commit the above
crimes or their financing shall also be punishable.

Article 10 of the SAARC Convention requires Member States to adopt, in accordance with their
respective constitutions, the legislative and other measures necessary to ensure the implementation of
the Convention.

2. Prevention

Article 8(6) of the SAARC Convention provides that Member States may consider taking necessary
measures to supervise employment agencies in order to prevent trafficking under the guise of
recruitment.

Article 8(7) of the SAARC Convention requires Member States to endeavour to focus on
preventive and development efforts on known source areas for trafficking.

Article 8(7) of the SAARC Convention requires Member States to promote awareness, including
through the use of media, on the problem of trafficking in women and children and its underlying causes,
including the projection of negative images of women.

Article 9(5) of the SAARC Convention requires Member States to encourage recognized non-
governmental organizations in efforts aimed at prevention.
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3. Protection

Article 9(3) of the SAARC Convention requires Member States to establish protective homes or
shelters for rehabilitation of victims of trafficking and to make suitable provisions for granting legal advice,
counselling, job training and health care facilities for the victims. Article 9(4) provides that Member States
may authorize and seek the involvement of recognized non-governmental organizations to establish such
homes or shelters for providing suitable care and maintenance for victims of trafficking.

Article 9(5) of the SAARC Convention requires Member States to encourage recognized non-
governmental organizations in efforts aimed at intervention and rehabilitation, including through the
establishment of protective homes or shelters.

4. Return and repatriation

Article 9(1) and (2) of the SAARC Convention require Member States to work out modalities for
repatriation of the victims to their country of origin and to make suitable provision for their care and
maintenance, including legal advice and health care facilities, prior to repatriation.

5. Legal procedures and law enforcement

Article 4 of the SAARC Convention requires Member States to ensure that courts can take into
account factual circumstances which make the commission of SAARC Convention offenses particularly
grave, viz:

• The involvement in the offences of an organized criminal group to which the offender belongs,

• The involvement of the offender in other international organized criminal activities,

• The use of violence or arms by the offender,

• The fact that the offender holds a public office and that the offence is committed in misuse of
that office,

• The victimization or trafficking of children,

• The fact that the offence is committed in a custodial institution or in an educational institution
or social facility or in their immediate vicinity or in other places to which children and students
visit for educational, sports, social and cultural activities or

• Previous conviction, particularly for similar offenses, whether in a Member State or any other
country.

Article 5 of the SAARC Convention requires judicial authorities in Member States to ensure in
legal proceedings that the confidentiality of child and women victims is maintained and that they are
provided appropriate counseling and legal assistance.

Article 7 of the SAARC Convention requires Member States to regard SAARC Convention
offences as extraditable offences in any extradition treaty which has been or will be concluded between
any of the Member States. Article 7 sets forth further details regarding extradition.

Article 8(1) of the SAARC Convention requires Member States to provide sufficient means,
training and assistance to their authorities to enable them to effectively conduct inquiries, investigations
and prosecution of SAARC Convention offenses.

Article 8(2) of the SAARC Convention requires Member States to sensitize their law enforcement
agencies and the judiciary regarding SAARC Convention offenses and other related factors that encourage
trafficking in women and children.

6. International cooperation

Article 6 of the SAARC Convention requires Member States to grant to each other the widest
measure of mutual legal assistance in respect of investigations, inquiries, trials or other proceedings in
the requesting State in respect of offences under the SAARC Convention. The assistance shall include:
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• Taking of evidence and obtaining of statements of persons,

• Providing information, documents and other records including criminal and judicial records,

• Location of persons and objects including their identification,

• Search and seizures,

• Delivery of property including lending of exhibits,

• Making detained persons and others available to give evidence or assist investigations,

• Service of documents including documents seeking attendance of persons and

• Any other assistance consistent with the objectives of SAARC Convention.

Article 6 also outlines the procedure for requests for assistance.

Article 8(3) of the SAARC Convention requires Member States to establish a Regional Task Force
to facilitate implementation of the SAARC Convention and undertake periodic reviews. Article 8(4)
provides that Member States may, by mutual agreement, set up bilateral mechanisms to effectively
implement the SAARC Convention.

Article 8(5) of the SAARC Convention requires Member States to exchange, on a regular basis,
information in respect of agencies, institutions and individuals who are involved in trafficking in the region,
including fingerprints, photographs, methods of operation, police records and records of conviction.
Article 8(5) further requires Member States to identify methods and routes used by traffickers through
land, water or air.

VI. THE CO-CHAIR'S STATEMENT FROM THE BALI MINISTERIAL
CONFERENCE ON PEOPLE SMUGGLING TRAFFICKING IN

PERSONS AND RELATED TRANSNATIONAL CRIME

A. History and background

The Ministerial Conference on People Smuggling, Trafficking in Persons and Related
Transnational Crime (the Bali Conference) was held in Bali, Indonesia, in February 2002. Participants in
the Bali Conference consisted of foreign ministers from Asia, the Pacific, the Middle East and Europe.8

The Ministers expressed and reaffirmed political commitments regarding human trafficking and people
smuggling. These political commitments are contained in the Statement of the Co-Chair (the Bali
Conference Co-Chair's Statement).

B. Application and enforceability

The Bali Conference Co-Chair's Statement is not legally binding but is a political commitment of
the participants.

C. Key provisions

1. Human rights dimension

The Ministers acknowledged the human rights dimension of trafficking in persons, particularly for
women and children.

Afghanistan, Bangladesh, Bhutan, Brunei Darussalam, Cambodia, China, Democratic Republic of Korea, Fiji, France,
India, Iran, Japan, Jordan, Kiribati, Laos, Malaysia, Mongolia, Myanmar, Nauru, Nepal, New Zealand, Pakistan, Palau,
Papua New Guinea, Philippines, Republic of Korea, Samoa, Singapore, Solomon Islands, Sri Lanka, Syria, Thailand,
Turkey, UNTAET/East Timor, Vanuatu and Viet Nam, as well as the IOM and UNHCR.
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2. Criminal networks and terrorist elements

The Ministers expressed concern about the involvement in human trafficking of organized criminal
networks that are also involved in other transnational crimes, such as trafficking of narcotics and arms.
They also expressed deep concern about possible links between terrorist elements and people smuggling
and human trafficking.

3. Protection and assistance

The Ministers recommended that States, within the framework of their international obligations
and domestic laws, provide appropriate protection and assistance to victims of trafficking, in particular
women and children.

4. Root causes

The Ministers recommended that States cooperatively and comprehensively address the
numerous multidimensional root causes of people smuggling and human trafficking.

5. International cooperation

The Ministers urged all regional countries to cooperate in combating people smuggling and
human trafficking. The Ministers expressed their firm political commitment to build on existing agree-
ments and efforts for cooperation and to strengthen States' capacities to respond, collectively and
individually, to people smuggling, human trafficking other forms of illegal migration and related
transnational crime. The Ministers also underlined their strong commitment to developing practical
cooperative measures to prevent, intercept and disrupt people smuggling, human trafficking and other
forms of illegal migration.

Furthermore, the Ministers agreed, subject to domestic laws and their respective national
circumstances, to develop more effective information and intelligence sharing arrangements, improve the
cooperation of law enforcement agencies, enhance cooperation on border and visa systems, increase
public awareness about people smuggling and human trafficking enhance the effectiveness of return as a
strategy to deter illegal migration and cooperate in verifying the identity and nationality of illegal migrants.

6. Transnational Crime Convention and its Protocols

The Ministers agreed that States should consider the benefits of signing and ratifying the
Transnational Crime Convention and its Protocols.

7. Criminal legislation

The Ministers agreed on the importance of adopting and strengthening legislation criminalizing
people smuggling and human trafficking.

8. Technical capacity

The Ministers recommended the region to improve its technical capacity to respond to people
smuggling, human trafficking and other forms of illegal migration. The ministers reaffirmed commitment to
exploring cooperative measures to strengthen technical capacity among countries in the region to develop
more effective legal structures and policy measures.

9. Refugees

The Ministers affirmed that nothing in the Co-Chair's Statement was intended to prejudice the
legitimate rights of refugees. The Ministers recommended all States to play a part in finding solutions for
refugees while providing for return in a humane manner for those not found to be refugees.
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CHAPTER 6:

INTERNATIONAL MIGRATION INSTRUMENTS

I. INTRODUCTION

Trafficking in persons has implications for issues of migrant labour. Many trafficked persons are
persons who have migrated for purposes of labour and encountered exploitation constituting trafficking
either at the point of movement or the point of destination. It is important for States to recognize
trafficked persons and to distinguish them from irregular migrants. Issues relating to migration policy are
also relevant to the prevention of trafficking and create a context in which trafficking may occur. Finally,
migrant labourers have certain rights that are violated through trafficking and labour violations that may
occur when one is trafficked.

II. MIGRATION INSTRUMENTS RELATING TO
TRAFFICKING IN PERSONS

A number of international instruments protect the rights of migrant workers in relation to trafficking
in persons. These instruments include:

• The United Nations International Convention on the Protection of the Rights of all Migrant
Workers and Members of their Families (the Migrant Workers Convention),

• The ILO Migration for Employment Convention (Revised) No. 97,

• The ILO Migrant Workers (Supplementary Provisions) Convention, No. 143,

• The ILO Repatriation of Seafarers Convention (Revised) No. 166,

• The ILO Private Employment Agencies Convention No. 181,

• The ILO Migration for Employment Recommendation No. 61,

• The ILO Migration for Employment (Cooperation between States) Recommendation No. 62,

• The ILO Protection of Migrant Workers (Underdeveloped Countries) Recommendation
No. 100,

• The ILO Migrant Workers Recommendation No. 151 and

• The ILO Repatriation of Seafarers Recommendation No. 174.

The Migrant Workers Convention is discussed below. A discussion of the ILO Conventions and
Recommendations is outside of the scope of this Resource Guide.

In addition, a number of regional instruments protect the rights of migrant workers. These
instruments are discussed in the following chapter.
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III. THE INTERNATIONAL CONVENTION ON THE PROTECTION
OF THE RIGHTS OF ALL MIGRANT WORKERS AND

MEMBERS OF THEIR FAMILIES

A. History and background

The International Convention on the Protection of the Rights of all Migrant Workers and Members
of their Families (the Migrant Workers Convention or the MWC) came into force in July 2003 and seeks
to establish norms to harmonize attitudes of States and "acceptance of basic principles concerning the
treatment of migrant workers and members of their families." (Preamble)

B. Purpose

The Migrant Workers Convention is a "Bill of Rights" for migrant workers and their families. The
MWC ensures that existing international human rights instruments are applied to migrant workers and
their family members. The MWC provides for protection of the human rights and other rights of migrant
workers and their families, including those contained in relevant international labour standards, as well as
the Slavery Conventions, the International Bill of Rights (the ICCPR and the ICESCR), the Convention on
the Elimination of All Forms of Racial Discrimination, the Convention against Torture and the Convention
on the Rights of the Child.

The MWC is a comprehensive instrument covering all aspects of migrants' lives, including
migration and employment rights, in addition to basic human rights.

The MWC recognizes that irregular migration places migrants at a greater risk of harm than
regular migration. Non-documented and irregular workers "are frequently employed under less favourable
conditions of work than other workers". (Preamble) Certain employers seek undocumented labour
because of the ease with which they can be exploited to their advantage. The "clandestine movements"
and trafficking in migrant workers cause serious problems for migrants and violate their rights. Such
exploitation of migrant workers should be prevented and eliminated but not at the cost of compromising
migration and other fundamental human rights.

C. Application

The MWC applies to all migrant workers and their families without distinction of any kind,
including "sex, race, colour, language, religion or conviction, political or other opinion, national, ethnic or
social origin, nationality, age, economic position, property, marital status, birth or other status". (Article 1
(1))

The MWC applies during the entire course of the migration process, which encompasses
preparation for migration, departure, transit, the entire period of stay and remunerated activity in the
receiving State, and return to the State of origin or habitual residence. (Article 1(2))

D. Enforcement

The MWC provides for a Committee of 10 independent experts (the Committee) to ensure that
the MWC is being properly implemented.

State Parties are required to report to the Committee on steps they have taken in order to fully
comply with the MWC. This report is required initially, and then subsequently every 5 years. The
Committee will examine the reports, request further information and make any comments it thinks
appropriate. The Committee will meet annually and present a report to the United Nations General
Assembly containing recommendations based on its examination of country reports.
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IV. APPLICATION OF THE MIGRANT WORKERS CONVENTION
TO TRAFFICKED PERSONS

A. Trafficking victims as migrant workers

Trafficked persons who are migrant workers are entitled to the protection of the Migrant Workers
Convention. Article 2 (1) of the MWC defines a "migrant worker" as follows:

"The term "migrant worker" refers to a person who is to be engaged, is engaged, or has been
engaged in a remunerated activity in a State in which he or she is not a national."

Trafficked persons are migrant workers if they are, have been or are to be engaged in a
remunerated activity outside of their State of origin. Trafficked persons should be considered migrant
workers under this definition even if they are not actually paid as promised for such remunerated activity.

B. Trafficking victims as family members of
migrant workers

Victims of trafficking who are family members of migrant workers are also entitled to the
protection of the MWC. Article 4 of the MWC provides that:

"Members of the family" under the MWC consist of:

• persons married to migrant workers,

• persons having a relationship with migrant workers equivalent to marriage under applicable
law,

• their dependent children or

• other dependant persons who are recognized as members of the family under applicable
legislation or applicable bilateral or multilateral agreements between the States concerned.

For example, a child of a migrant worker who is trafficked is entitled to the protections of the
MWC. This is true of other family members as well.

C. Trafficking victims who are non-documented
and irregular migrants

"Documented" or "regular" migrants are migrant workers and their family members who are
authorized to enter, stay and engage in a remunerated activity in the State of employment under the laws
of that State or international agreements to which it is a party. "Non-documented" or "irregular" migrants
lack such authorization. (Article 5)

Trafficked persons who are migrant workers and family members of migrant workers are protected
by the MWC even if they are non-documented or are in an irregular situation. The MWC applies to all
migrant workers and their family members. (Article 1) Part IV of the MWC provides additional rights for
documented or regular migrants.

D. Trafficking victims who are refugees and
stateless persons

Refugees and stateless persons are not considered migrant workers unless applicable national or
international law provides as such. (Article 3(d))
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V. KEY PROVISIONS OF THE MIGRANT WORKERS CONVENTION

A. Outline of MWC provisions

Part I of the MWC (Articles 1 through 6) provides for applicability of the Convention and defines
key terms. Part II of the MWC (Article 7) provides that States must respect and ensure the rights
provided for in the Convention without discrimination. Part III of the MWC (Articles 8 through 35)
enumerates the human rights enjoyed by all migrant workers and their families, regardless of their status.
Part IV of the MWC (Articles 36 through 56) enumerates additional rights enjoyed by documented or
regular migrant workers and their families. Part V of the MWC (Articles 57 through 63) provides for rights
applicable to specific types of migrant workers. Part VI sets forth the conditions that must be afforded
migrant workers and their families. Part VII explains the process of the MWC Committee. Part VIII
contains general provisions. And Part IX contains final provisions.

B. Relation to other law

Nothing in Part III of the MWC relieves migrant workers and their family members from either the
obligation to comply with the laws and regulations of any State of transit and the State of employment or
the obligation to respect the cultural identity of the inhabitants of such States. (Article 34)

Nothing in the MWC shall affect more favourable rights or freedoms granted to migrant workers
and members of their families by virtue of (a) the law or practice of a State Party; or (b) any bilateral or
multilateral treaty in force for the State Party concerned. (Article 81(1))

Nothing in the MWC shall be interpreted as impairing the provisions of the Charter of the United
Nations and of the constitutions of the specialized agencies which define the respective responsibilities of
the various organs of the United Nations and of the specialized agencies in regard to the matters dealt
with in the MWC. (Article 80)

C. Status of migrant workers

Nor does anything in Part III of the MWC regularize the situation of migrant workers or their
family members who are non-documented or in an irregular situation or imply any right to such
regularization of their situation, nor does it prejudice the measures intended to ensure sound and
equitable conditions for international migration as provided in part VI of the MWC. (Article 35)

Nothing in the MWC affects the right of each State Party to establish the criteria governing
admission of migrant workers and members of their families. Concerning other matters related to their
legal situation and treatment as migrant workers and members of their families, States Parties are subject
to the limitations in the MWC. (Article 79)

D. No renouncement or derogation

The rights of migrant workers and members of their families provided for, in the MWC may not be
renounced. It shall not be permissible to exert any form of pressure upon migrant workers and members
of their families with a view to their relinquishing or foregoing any of the rights. It is not possible to
derogate by contract from rights recognized in the MWC. States Parties are required to take appropriate
measures to ensure that these principles are respected. (Article 82)

VI. PRINCIPLE OF NON-DISCRIMINATION

Part II of the MWC (Article 7) requires States to respect and ensure the rights of all migrant
workers and their families provided for in the MWC without discrimination:
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"States Parties undertake in accordance with the international instruments concerning human
rights, to respect and to ensure to all migrant workers and members of their families within their
territory or subject to their jurisdiction the rights provided for in the present Convention without
distinction of any kind such as sex, race, colour, language, religion or conviction, political or other
opinion, national, ethnic or social origin, nationality, age, economic position, property, marital
status, birth or other status."

The principle of non-discrimination applies to all the rights contained in the MWC. This principle
of non-discrimination also applies to all migrant workers and their families, regardless of whether they are
documented or regular.

If a State fails to respect and ensure the rights without distinction of any kind, the migrant worker
has a remedy with the Committee as provided in Part VII of the MWC.

VII. OBLIGATIONS OF STATES UNDER THE MIGRANT
WORKERS CONVENTION

A. Adoption of legislative and other measures

Article 84 of the MWC requires States Parties to adopt the legislative and other measures
necessary to implement the provisions of the Convention.

B. Ensure effective remedy for violations

Article 83 of the MWC requires States Parties to ensure that:

• Any person whose rights or freedoms under the MWC are violated shall have an effective
remedy, notwithstanding that the violation has been committed by persons acting in an official
capacity,

• Any persons seeking such a remedy shall have his or her claim reviewed and decided by
competent judicial, administrative or legislative authorities, or by any other competent authority
provided for by the legal system of the State, and to develop the possibilities of judicial
remedy and

• The competent authorities shall enforce such remedies.

VIII. HUMAN RIGHTS OF ALL MIGRANT WORKERS
AND THEIR FAMILIES UNDER THE MIGRANT

WORKERS CONVENTION

Part III of the MWC sets forth the basic human rights of all migrant workers and their family
members. Altogether there are 26 articles covering a number of areas, including:

• Basic substantive human rights (Articles 8 to 16(3)),

• Procedural rights relating to arrest and detention (Articles 16(4) to 17),

• Criminal procedural and substantive rights (Articles 18 and 19),

• Rights relating to contractual obligations (Article 20),

• Rights relating to identity and other documents (Article 21),

• Rights relating to expulsion (Articles 22 and 23),
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• Rights relating to impairment of rights under the MWC (Article 23),

• Right to recognition as a person under the law (Article 24),

• Rights relating to remuneration, conditions of work and terms of employment (Article 25),

• Rights relating to trade unions and associations, social security and urgent medical care
(Articles 26 to 28),

• Rights of children of migrant workers (Articles 29 and 30),

• Rights relating to cultural identity (Article 31),

• Right to transfer earnings and savings (Article 32) and

• Right to be informed of the rights under the MWC and conditions of admission and rights and
obligations under law and practice of a State (Article 33).

The human rights recognized in Part III of the MWC apply to all migrant workers and their family
members regardless of whether they are regular or documented. They also apply to trafficked persons
who are migrant workers. As provided in article 7, States must respect and ensure these rights without
distinction of any kind. Note that many of these rights are contained in other human rights instruments
that are applicable to all persons, even if they do not qualify as migrant workers or their family members.
Please refer to the entire Resource Guide, particularly the Chapters 3 and 4 for a fuller discussion of
these and other rights.

A. Basic substantive human rights

1. Freedom of movement

Article 8(1) guarantees migrant workers and their families the right to leave any State, including
their State of origin, and to enter and remain in their State of origin:

"1 . Migrant workers and members of their families shall be free to leave any State, including
their State of origin. This right shall not be subject to any restrictions except those that are
provided by law, are necessary to protect national security, public order (ordre public), public
health or morals or the rights and freedoms of others and are consistent with the other rights
recognized in the present part of the Convention.

2. Migrant workers and members of their families shall have the right at any time to enter and
remain in their State of origin."

These rights also apply to trafficked migrant workers and their family members.

Article 8(1) provides that migrant workers and members of their families shall be free to leave any
State, including their State of origin. States may limit this right by restrictions that are (1) provided by law,
(2) necessary to protect national security, public order (ordre public), public health or morals or the rights
and freedoms of others, and (3) consistent with the other rights recognized in Part III of the MWC. In
other words, receiving, transit and origin States must permit migrant workers and their families to leave
their State unless there is a law that is necessary for a permitted purpose and that is consistent with the
rights in Part III of the MWC.

The permitted purposes for which a law may impose a restriction are to protect (1) national
security, (2) public order, (3) public health or morals or (4) the rights and freedoms of others. Note that
Article 35 makes it clear that Part III does not "prejudice the measures intended to ensure sound and
equitable conditions for international migration as provided in Part VI" of the MWC. Similarly, Part III
does not "imply the regularization of the situation of migrant workers or members of their families who are
non documented or in an irregular situation or any right to such regularization of their situation."
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However, in protecting any of the
above interests, the law must be consistent
with the other rights recognized in Part III of
the MWC. This means that laws restricting a
person's right to leave any State cannot
infringe the rights explained below. For
example, a law that seeks to protect the
public health or morals of potential trafficking victims by preventing young females from leaving the State
without being accompanied by a male relative would not be permitted. First, it violates the principle of
non-discrimination contained in Part II because it does not apply equally to men as to women. Second, it
violates a number of other rights contained in Part III and in other human rights instruments.

Article 8(1) also requires States to
allow trafficked persons who are migrant
workers or their families to leave the country
of transit or destination, unless keeping them
protects any of the permitted purposes and
does not violate their rights under Part III of
the MWC. For instance, a State may detain
a victim of trafficking in order to ensure
national security or public order, if it does not violate their rights, but it cannot detain the person against
their will if it is not necessary to protect a permitted purpose or if it violates their rights.

The guarantees in Article 8(1) apply to private, as well as public actors. Private individuals who
traffic in persons often interfere with this right by limiting or preventing the right to leave the trafficking
situation, much less the right to return home or to another country. They do so through practices such as
threat of force or harm to the trafficked person or his or her family, through confiscating the trafficked
persons travel or identity documents, or through debt-bondage prohibiting the trafficked person to leave
until the "debt" has been paid off, as well as by other means.

Article 8(2) provides that migrant workers and members of their families shall have the right at
any time to enter and remain in their State of origin. This means that States must receive and repatriate
returning trafficked persons who are nationals.

2. Right to life

Article 9 guarantees migrant workers and their families the right to life and requires States to
protect the right to life by law. This right also applies to trafficked migrant workers and their family
members.

Trafficking in persons violates the right to life. As discussed in Chapter 3, trafficking in persons is
itself a violation of the right to life. In addition, the means by which trafficking is accomplished and the
purposes for which trafficking occurs often constitute violations of the right to life.

Article 9 of the MWC requires States to protect the right to life by law. This means that States
should harmonize their national legislation and enact necessary laws to guarantee the right to life to
migrant workers and their families, including laws against trafficking in persons. States should also
prohibit actions that violate the right to life of migrant workers and their families, including trafficking.
Additionally, States should ensure adequate protection of the laws, including effective implementation and
law enforcement.

If a State fails to protect, respect or ensure the right to life, the migrant worker has a remedy with
the Committee as provided in Part VII of the MWC.
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3. Right to freedom from torture, or cruel, inhuman or
degrading treatment or punishment

Article 10 of the MWC guarantees migrant workers and their families the right to freedom from
torture or cruel, inhuman or degrading treatment or punishment. These rights also apply to trafficked
migrant workers and their family members.

Trafficking in persons violates the right to freedom from torture, cruel, inhuman or degrading
treatment. As discussed in Chapter 3, trafficking in persons itself can constitute torture, cruel, inhuman or
degrading treatment. In addition the means by which trafficking is accomplished and the purposes for
which trafficking occurs often constitute or include torture, cruel, inhuman or degrading treatment and
punishment.

4. Right to freedom from slavery, servitude, or forced
or compulsory labour

Article 11 of the MWC guarantees migrant workers and their families the right to freedom from
slavery or servitude or forced or compulsory labour. These rights also apply to trafficked migrant workers
and their family members.

Trafficking in persons violates the right to freedom from slavery, servitude or forced or compulsory
labour. As discussed in Chapter 4, trafficking in persons itself can constitute slavery, servitude or forced
or compulsory labour. In addition the means by which trafficking is accomplished and the purposes for
which trafficking occurs often constitute or include slavery, servitude or forced or compulsory labour.

5. Right to freedom of thought, conscience and religion

Article 12 of the MWC guarantees migrant workers and their families the right to freedom of
thought, conscience and religion. These rights also apply to trafficked migrant workers and their family
members.

6. Right to hold opinions and freedom of expression

Article 13 of the MWC guarantees migrant workers and their family members the right to hold
opinions and freedom of expression. These rights also apply to trafficked migrant workers and their
family members.

7. Right to privacy

Article 14 guarantees migrant workers and their families the right not be subjected to arbitrary or
unlawful interference with their privacy and requires States to protect the right to privacy by law. These
rights also apply to trafficked migrant workers and their family members.

Article 14 of the MWC further requires States to protect the right to privacy by law. This means
that States should harmonize their national legislation and enact necessary laws to guarantee the right to
privacy to migrant workers and their families, including laws against trafficking in persons. States should
also prohibit actions that violate the right to privacy of migrant workers and their families, including
trafficking. Additionally, States should ensure adequate protection of the laws, including effective
implementation and law enforcement.

8. Right not to be arbitrarily deprived of property

Article 15 guarantees the right of migrant workers and their families not to be arbitrarily deprived
of property. These rights also apply to trafficked migrant workers and their family members.
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Trafficking in persons violates the right to freedom from arbitrary deprivation of property. As
discussed in Chapter 3, trafficking in persons often involves arbitrary deprivation of property such as
when passports and other documents are confiscated, when salary is withheld, or when other items are
taken from the trafficked person.

9. Right to liberty and security of person

Article 16(1) guarantees migrant workers and their families the right to liberty and security of
person. These rights also apply to trafficked migrant workers and their family members.

Trafficking in persons violates the right to liberty and security of the person. As discussed in
Chapter 3, trafficking in persons often violates the right to liberty such as when victims are forced to
remain in a brothel or other place of employment or when their movement and activities are restricted or
subject to the control of others.

10. Right to effective protection by the State against violence,
physical injury, threats and intimidation

Article 16(2) guarantees migrant workers and their families effective protection by States against
violence, physical injury, threats and intimidation by public actors or by private individuals, groups or
institutions. These rights also apply to trafficked migrant workers and their family members. Trafficking in
persons violates the right to effective protection by States against violence, physical injury, threats and
intimidation.

Article 16(2) of the MWC requires States to provide effective protection against violence, physical
injury, threats and intimidation by both private and public actors. This means that States should harmonize
their national legislation and enact necessary laws to provide effective protection against violence, physical
injury, threats and intimidation, including laws against trafficking in persons. Additionally, States should
ensure adequate protection of the laws, including effective implementation and law enforcement.

11. Procedural protection relating to verification of identity

Article 16(3) requires States to carry out verification of identity in accordance with legal procedure.

12. Right to freedom from arbitrary arrest or detention

Article 16(4) guarantees migrant workers and their families the right not to be subjected to
arbitrary arrest or detention and the right not be deprived of their liberty except in accordance with law.
This right also applies to trafficked migrant workers and their family members.

Article 16(4) protects migrant workers and their families who are victims of trafficking from being
arbitrarily arrested and detained. It further provides that they should not be deprived of their liberty
except on such grounds as provided by law. This means, for example, that States should not deprive
trafficked persons of their liberty for immigration violations if the State has adopted legislation or is party
to other conventions requiring trafficked persons to be treated as victims rather than criminals.

Article 16(4) further provides that migrant workers and their families who are trafficked shall not
be deprived of their liberty except in accordance with such procedures as are established by law.

13. Right to compensation in the event of unlawful arrest
or detention

Article 16(9) guarantees migrant workers and their family members who have been victims of
unlawful arrest or detention the enforceable right to compensation. This right also applies to trafficked
migrant workers and their family members.
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B. Procedural rights relating to arrest or detention

1. Rights during arrest

Article 16(5) guarantees the right of migrant workers and their families who are arrested to:

• be informed at the time of arrest as far as possible in a language they understand of the
reasons for their arrest, and

• be promptly informed in a language they understand of any charges against them.

2. Rights during arrest or detention on a criminal charge

Article 16(6) guarantees the right of migrant workers and their families who are arrested or
detained on a criminal charge to:

• be brought promptly before a judge or other officer authorized by law to exercise judicial
power and

• be entitled to trial within a reasonable time or to release.

Article 16(6) further provides that migrant workers and their families who are arrested or detained
on a criminal charge should not generally be detained in custody while awaiting trial. It also provides that
release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings
and, should the occasion arise, for the execution of the judgement.

3. Rights during arrest or commitment to prison or custody pending
trial or detention in any other manner

Article 16(7) guarantees the right of migrant workers and their families who are arrested,
committed to prison or custody pending trial or detained in any other manner to:

• upon request, have the consular or diplomatic authorities of his or her State of origin or of a
State representing the interests of that State be informed without delay of his or her arrest or
detention and of the reasons for the arrest or detention,

• communicate with the consular or diplomatic authorities of his or her State of origin or of a
State representing the interests of that State,

• be informed without delay of this right and of rights accruing from relevant treaties, if any,
applicable between the States concerned,

• correspond and to meet with representatives of the said authorities and

• make arrangements with them for his or her legal representation.

4. Rights during deprivation of liberty by arrest or detention

Article 16(8) guarantees the right of migrant workers and their families who are deprived of their
liberty by arrested or detention to:

• be entitled to take proceedings before a court, in order that that court may decide without
delay on the lawfulness of their detention and order their release if the detention is not lawful
and

• have the assistance, if necessary without cost to them, of an interpreter at such proceedings,
if they cannot understand or speak the language used.
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5. Rights during deprivations of liberty

Article 17(1) guarantees the right of migrant workers and their families who are deprived of their
liberty to be treated with humanity. Article 17(1) further guarantees the right of migrant workers and their
families who are deprived of their liberty to be treated with respect for the inherent dignity of the human
person and for their cultural identity.

Article 17(6) requires States to pay attention to the problems faced by family members of migrant
workers who are deprived of their liberty, in particular spouses and minor children.

6. Rights of the accused

Article 17(2) guarantees the right of accused migrant workers and their families, except in
exceptional circumstances, to be separated from convicted persons and to be subject to separate
treatment appropriate to their status as unconvicted persons.

7. Right of accused juveniles

Article 17(2) further guarantees the right of accused juveniles to be separated from adults and to
be adjudicated speedily.

8. Rights during detention for migration violations

Article 17(3) guarantees the right of migrant workers and their families who are detained in a
State of transit or a State of employment for migration violations to be separated from convicted persons
or persons detained pending trial, in so far as practicable.

Article 17(8) provides that migrant workers and family members who are detained for the purpose
of verifying any infraction of provisions related to migration do not have to pay costs.

9. Rights during detention or imprisonment

Article 17(5) guarantees migrant workers and their families during detention or imprisonment the
same rights as nationals to visits by their families.

Article 17(7) guarantees migrant workers and their families during detention or imprisonment in a
State of employment or a State of transit the right to enjoy the same rights as nationals who are in the
same situation.

10. Rights during imprisonment

Article 17(4) provides that the essential aim of treatment of migrant workers and their families
who are imprisoned shall be their reformation and social rehabilitation.

11. Rights of imprisoned juvenile offenders

Article 17(4) further guarantees the right of juveniles to be separated from adults and to be
treated appropriate to their age and legal status.

C. Criminal procedural and substantive rights

1. Right to equality before the courts and tribunals; Right to fair and public
hearing before competent, independent and impartial tribunal

Article 18(1) guarantees migrant workers and their families the right to equality with nationals of
the State concerned before the courts and tribunals.
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Article 18(1) also guarantees migrant workers and their families the right to a fair and public
hearing by a competent, independent and impartial tribunal established by law in the determination of any
criminal charge against them or of their rights and obligations in a suit of law.

2. Right to presumption of innocence

Article 18(2) guarantees migrant workers and their families who are charged with a criminal
offence the right to be presumed innocent until proven guilty according to law.

3. Right to be informed of charges

Article 18(3)(a) guarantees migrant workers and their families the right to be informed promptly
and in detail in a language they understand of the nature and cause of the charge against them.

4. Right to prepare defense

Article 18(3)(b) guarantees migrant workers and their families the right to have adequate time and
facilities for the preparation of their defense.

5. Right to speedy trial

Article 18(3)(c) guarantees migrant workers and their families the right to be tried without undue delay.

6. Right to counsel of own choosing

Article 18(3)(b) guarantees migrant workers and their families the right to communicate with
counsel of their own choosing.

Article 18(3)(d) guarantees migrant workers and their families the right to defend themselves in
person or through legal assistance of their own choosing. This article further requires migrant workers
and their families to be informed, if they do not have legal assistance, of the right to legal assistance of
their own choosing.

Article 18(3)(d) guarantees migrant workers and their families the right to have legal assistance
assigned to them, in any case where the interests of justice so require and without payment by them in
any such case if they do not have sufficient means to pay.

7. Right to be present at proceedings

Article 18(3)(d) guarantees migrant workers and their families the right to be present at their trial.

8. Right to cross-examine witnesses; Right to obtain
and examine witnesses

Article 18(3)(e) guarantees migrant workers and their families the right to examine or have
examined the witnesses against them.

Article 18(3)(e) also guarantees migrant workers and their families the right to obtain the attendance
and examination of witnesses on their behalf under the same conditions as witnesses against them.

9. Right to interpreter

Article 18(3)(f) guarantees migrant workers and their families the right to have the free assistance
of an interpreter if they cannot understand or speak the language used in court.
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10. Right to freedom from self-incrimination

Article 18(3)(g) guarantees migrant workers and their families the right not to be compelled to
testify against themselves or to confess guilt.

11. Rights of juveniles

Article 18(4) requires criminal procedures involving juveniles to take account of their age and the
desirability of promoting their rehabilitation.

12. Right of appeal

Article 18(5) guarantees migrant workers and their families who have been convicted of a crime
the right to have their conviction and sentence reviewed by a higher tribunal according to law.

13. Right to compensation upon wrongful conviction or pardon

Article 18(6) guarantees the right to compensation to migrant workers and their families who (1)
by a final decision have been convicted of a criminal offence and (2) subsequently (a) the conviction has
been reversed or (b) the person has been pardoned on the ground that a new or newly discovered fact
shows conclusively that there has been a miscarriage of justice, unless it is proved that the non-
disclosure of the unknown fact in time is wholly or partly attributable to that person.

14. Right to freedom from double jeopardy

Article 18(7) guarantees migrant workers and their families the right not to be liable to be tried or
punished again for an offence for which he or she has already been finally convicted or acquitted in
accordance with the law and penal procedure of the State concerned.

15. Right to freedom from "ex post facto" laws

Article 19(1) guarantees migrant workers and their families the right not be held guilty of any
criminal offence on account of any act or omission that did not constitute a criminal offence under
national or international law at the time when the criminal offence was committed.

Article 19(1) also guarantees migrant workers and their families the right not to have a heavier
penalty be imposed than the one that was applicable at the time when the criminal offence was committed.

Article 19(1) further guarantees migrant workers and their families the right to benefit from a
lighter penalty if, subsequent to the commission of the offence, provision is made by law for the
imposition of a lighter penalty.

16. Right to humanitarian considerations in sentencing

Article 19(2) requires States to take into account humanitarian considerations related to the status
of a migrant worker, in particular with respect to his or her right of residence or work, in imposing a
sentence for a criminal offence committed by a migrant worker or family member.

D. Rights relating to contractual obligations

1. Right not to be imprisoned merely for failure to
fulfil contractual obligations

Article 20(1) prohibits States from imprisoning migrant workers and family members merely
because they have failed to fufil a contractual obligation.
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2. Right not to be deprived of residence authorization or
work permit, or to be expelled merely for failure

to fufil contractual obligations

Article 20(2) prohibits States from depriving migrant workers and their family members of their
authorization of residence or work permit or expelling them merely on the ground of failure to fulfil an
obligation arising out of a work contract, unless fulfilment of that obligation constitutes a condition for
such authorization or permit.

States should consider the impact of conditioning permission to stay or work permits upon employment
with a given employer, as this may make a trafficked person reluctant to leave the situation of
exploitation because he or she will no longer be eligible to work or to remain in the country.

E. Right not to have identity, employment or other
documents confiscated or destroyed

Article 21 requires States to make it unlawful for anyone other than a public official duly
authorized by law to confiscate, destroy or attempt to destroy identity documents, documents authorizing
entry to or stay, residence or establishment in the national territory or work permits. States must
harmonize their national laws to make this unlawful. This means that traffickers and unauthorized public
officials must be held accountable under national law for taking or destroying the identity, employment
and other documents of trafficked persons.

Article 21 also prohibits legally authorized public officials from confiscating such documents
without issuing a detailed receipt.

Article 21 further prohibits legally authorized public officials from destroying the passport or
equivalent documents of migrant workers or their family members.

Note that the MWC recognizes these provisions as human rights.

F. Rights relating to expulsion

1. Right to individual determination

Article 22(1) guarantees the right of migrant workers and their family members to individual
examination and decision in cases of expulsion. Article 22(1) prohibits States from subjecting migrant
workers and their family members to measures of collective expulsion. This means that trafficked
persons who are migrant workers or their family members cannot be collectively deported. They must
each receive individual examination of their cases and receive individual decisions as to their status.
This means that States must individually interview and examine persons who have been involved in
trafficking to determine whether they are migrant workers or family members eligible to this protection,
and if they are, the States must do an individual determination regarding expulsion.

2. Right to due process

Article 22(2) guarantees the right of migrant workers and their family members not to be expelled
except upon a decision taken by the competent authority in accordance with law.

3. Rights relating to communication of expulsion decisions

Article 22(3) guarantees the right of migrant workers and their family members to have the
decision communicated to them in a language they understand.
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Article 22(3) also provides that upon their request where not otherwise mandatory, the decision
shall be communicated to them in writing and, save in exceptional circumstances on account of national
security, the reasons for the decision also be communicated in writing.

Article 22(3) further provides that the migrant worker or family members concerned shall be
informed of these rights before or at the latest at the time the decision is rendered.

4. Right to review; Right to stay of expulsion pending review

Article 22(4) guarantees the right of migrant workers and their family members to have the
expulsion decision reviewed. This article provides that except where a final decision is pronounced by a
judicial authority, the person concerned shall have the right to submit the reason he or she should not be
expelled and to have his or her case reviewed by the competent authority, unless compelling reasons of
national security require otherwise.

Article 22(4) further provides that pending such review, the person concerned shall have the right
to seek a stay of the decision of expulsion.

5. Rights relating to annulment of expulsion

Article 22(5) guarantees the right of migrant workers and their family members to the right to seek
compensation according to law in the event a decision of expulsion that has already been executed is
subsequently annulled.

Article 22(5) further provides that the earlier decision shall not be used to prevent the migrant
worker or their family member from re-entering the State concerned.

6. Rights relating to settlements of claims, entitlements and liabilities

Article 22(6) guarantees the right of migrant workers and their family members in case of
expulsion to have a reasonable opportunity before or after departure to settle any claims for wages and
other entitlements due to him or her and any pending liabilities.

7. Rights relating to entry into a third State

Article 22(7) guarantees the right of migrant workers and their family members subject to
expulsion the right to seek entry into a State other than his or her State of origin.

8. Rights relating to costs of expulsion, costs of travel

Article 22(8) guarantees the right of migrant workers and their family members not to be liable for
the costs of expulsion, however they may be required to pay their own travel costs.

9. Rights relating to receipt of wages and other entitlements

Article 22(9) guarantees the right of migrant workers and their family members not to be
prejudiced as to any rights acquired in accordance with the law of the State of employment, including the
right to receive wages and other entitlements due, merely by reason of expulsion from the State of
employment. This means that the fact that trafficked migrant workers or their family members have been
expelled from the State of employment does not make them ineligible for claims for back wages or other
entitlements in the State of employment.

G. Rights relating to recourse for impairment of rights under the MWC

Article 23 guarantees, in the case of expulsion, in particular, the right of migrant workers and their
family members to be informed without delay of their right to have recourse to the protection and
assistance of the consular or diplomatic authorities of their State of origin or of a State representing the
interests of that State whenever the rights recognized in the MWC are impaired.
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Article 23 requires, in the case of expulsion, in particular, of migrant workers and their family
members, the authorities of the expelling State to facilitate the exercise of the right to have recourse to
the protection and assistance of the consular or diplomatic authorities of their State of origin or of a State
representing the interests of that State whenever the rights recognized in the MWC are impaired.

Article 23 guarantees the right of migrant workers and their family members to have recourse to
the protection and assistance of the consular or diplomatic authorities of their State of origin or of a State
representing the interests of that State whenever the rights recognized in the MWC are impaired.

H. Right to recognition as a person before the law

Article 24 guarantees the right of migrant workers and their family members to recognition as a
person before the law.

I. Rights relating to remuneration, conditions of
work and terms of employment

1. Right to treatment not less favourable than nationals

Article 25(1) guarantees the right of migrant workers and their family members to treatment not
less favourable than that which applies to nationals of the State of employment in respect of remuneration.

Article 25(1) also guarantees the right of migrant workers and their family members to treatment
not less favourable than that which applies to nationals of the State of employment in respect of other
conditions of work including:

• overtime,

• hours of work,

• weekly rest,

• holidays with pay,

• safety,

• health,

• termination of the employment relationship and

• any other conditions of work which, according to national law and practice, are covered by
these terms

Article 25(1) further guarantees the right of migrant workers and their family members to
treatment not less favourable than that which applies to nationals of the State of employment in respect
of other terms of employment including:

• minimum age of employment,

• restriction on home work and

• any other matters which, according to national law and practice, are considered a term of
employment

2. No derogation of right to treatment not less
favourable than nationals

Article 25(2) provides that the right of migrant workers and their family members to treatment not
less favourable than that which applies to nationals of the State of employment cannot be derogated by
contract. This means that this right cannot be given up or taken away by contract, agreement or other
understanding, whether orally or in writing, implicit or express.
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3. No derogation of right to treatment not less
favourable than nationals

Article 25(3) requires States to take all appropriate measures to ensure that migrant workers are
not deprived of any right to treatment not less favourable than nationals by reason of any irregularity in
their stay or employment. This means that even irregular migrants or illegal workers are guaranteed the
right to treatment not less favourable than nationals. Article 25(3) requires States to take all appropriate
measures to ensure that irregular migrants and illegal workers are not deprived of their right to treatment
not less favourable than nationals.

Article 25(3) further provides that employers shall not be relieved of any legal or contractual
obligations, nor shall their obligations be limited in any manner by reason of such irregularity in stay or
employment.

J. Rights relating to trade unions or associations,
social security and urgent medical care

1. Trade unions and associations

Article 26(1) guarantees the rights of migrant workers and their family members to

• take part in meetings and activities of trade unions and of any other associations established in
accordance with law, with a view to protecting their economic, social, cultural and other interests,

• join freely any trade union and any such association and

• seek the aid and assistance of any trade union and of any such association.

Trade unions and other associations are permitted to have rules restricting participation in its
meetings and activities and membership.

The rights under Article 26(1) are limited rights. Article 26(2) provides that States may limit their
exercise by restrictions that are (1) prescribed by law and (2) necessary in a democratic society in the
interests of national security, public order (ordre public) or the protection of the rights and freedoms of
others. No other restrictions may be placed on the exercise of these rights.

2. Social security

Article 27(1) guarantees the right of migrant workers and their family members to enjoy in the
State of employment the same treatment granted to nationals with respect to social security in so far as
they fulfil the requirements provided for by the applicable legislation of that State and the applicable
bilateral and multilateral treaties.

Article 27(1) provides that the competent authorities of the State of origin and the State of
employment can at any time establish the necessary arrangements to determine the modalities of
application of this norm.

Article 27(2) requires, where the applicable legislation does not allow migrant workers and
members of their families a benefit, the States concerned to examine the possibility of reimbursing
interested persons the amount of contributions made by them with respect to that benefit on the basis of
the treatment granted to nationals who are in similar circumstances.

3. Urgent medical care

Article 28 guarantees the right of migrant workers and their family members to receive any
medical care that is urgently required for the preservation of their life or the avoidance of irreparable harm
to their health on the basis of equality of treatment with nationals of the State concerned.

Article 28 prohibits States from refusing such emergency medical care because of the migrant
worker or family member's irregular employment or migration status.
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K. Rights of children of migrant workers

1. Right to a name, birth registration and nationality

Article 29 guarantees the right of children
of migrant workers to a name, to registration of
birth and to a nationality. Children can become
stateless if they are denied a nationality because
they are born outside of their parents' country of
origin. Lack of citizenship can be the single
greatest factor in vulnerability to trafficking.1

2. Right to access to education

Article 30 guarantees the right of children of migrant workers to access to education on the basis
of equality of treatment with nationals of the State concerned. Article 30 prohibits States from refusing or
limiting access to public pre-school educational
institutions or schools by reason of an irregular
situation with respect to stay or employment of
either parent or by reason of an irregularity of the
child's stay in the State of employment.

L. Right to cultural identity

Article 31 guarantees migrant workers and their family members the right to cultural identity.
Article 31(1) requires States to ensure respect for the cultural identity of migrant workers and members of
their families. Article 31(1) prohibits States from preventing migrant workers and their family members
from maintaining their cultural links with their State of origin.

Article 31(2) provides that States may take appropriate measures to assist and encourage efforts
relating to the right to cultural identity.

M. Right to transfer earnings and savings

Article 32 guarantees migrant workers and their family members the right to transfer their
earnings and savings and, in accordance with the applicable legislation of the States concerned, their
personal effects and belongings upon the termination of their stay in the State of employment.

N. Right to be informed of rights under the MWC

Article 33(1) guarantees migrant workers and their family members the right to be informed by the
State of origin, the State of employment or the State of transit of their rights under the MWC.

Article 33(1) also guarantees migrant workers and their family members the right to be informed
by the State of origin, the State of employment or the State of transit of:

• the conditions of their admission,

• their rights and obligations under the law and practice of the State concerned and

• such other matters as will enable them to comply with administrative or other formalities in
that State.

Project Proposal, United Nations Inter-Agency Project on Human Trafficking in the Greater Mekong Subregion.
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Article 33(2) requires States to take all measures they deem appropriate to disseminate the
above information or to ensure that it is provided by employers, trade unions or other appropriate bodies
or institutions. States are also required to cooperate with other States concerned, as appropriate.

Article 33(3) further requires States to provide this information upon request to migrant workers
and family members, free of charge, and, as far as possible, in a language they are able to understand.

IX. ADDITIONAL RIGHTS OF REGULAR OR DOCUMENTED
MIGRANT WORKERS AND THEIR FAMILIES UNDER

THE MIGRANT WORKERS CONVENTION

Part IV of the MWC sets forth additional rights that are applicable to migrants and their family
members who are documented or in a regular situation in the State of employment. (Article 36)

A. Right to information

Article 37 guarantees regular or documented migrant workers and their family members the right
to be fully informed before their departure, or at the latest at the time of their admission to the State of
employment by the State of origin or the State of employment, as appropriate, of

• all conditions applicable to their admission, particularly those concerning their stay and the
remunerated activities in which they may engage and

• the requirements they must satisfy in the State of employment and the authority to which they
must address themselves for any modification of those conditions.

B. Temporary absences

Article 38(1) requires States of employment to make every effort to authorize migrant workers and
members of the families to be temporarily absent without effect upon their authorization to stay or to
work. In doing so, States of employment are required to take into account the special needs and
obligations of migrant workers and members of their families, in particular in their States of origin.

Article 38(2) guarantees regular or documented migrant workers and their family members the
right to be fully informed of the terms on which such temporary absences are authorized.

C. Right to liberty of movement and choice of residence

Article 39(1) guarantees regular or documented migrant workers and their family members the
right to liberty of movement in the territory of the State of employment and freedom to choose their
residence there.

Article 39(2) prohibits States from limiting these rights except by restrictions that are (1) provided
by law, (2) necessary to protect national security, public order (ordre public), public health or morals, or
the rights and freedoms of others and (3) consistent with the other rights recognized in the MWC. No
other restrictions may be placed on these rights.

D. Right to form associations and trade unions

Article 40(1) guarantees regular or documented migrant workers and their family members the
right to form associations and trade unions in the State of employment for the promotion and protection of
their economic, social, cultural and other rights.

Article 40(2) prohibits States from limiting the exercise of this right except by restrictions that are
(1) provided by law and (2) necessary in a democratic society in the interests of national security, public
order (ordre public) or the protection of the rights and freedoms of others. No other restrictions may be
placed on the exercise of these rights.
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E. Political rights

Article 41(1) guarantees regular or documented migrant workers and their family members the
right to:

• participate in public affairs of their State of origin and

• to vote and to be elected at elections of their State of origin, in accordance with its legislation.

Article 41(2) further requires States of origin and States of employment as appropriate and in
accordance with their legislation, to facilitate the exercise of these rights.

Article 42(1) requires States to consider establishing procedures or institutions to take into
account, both in States of origin and in States of employment, the special needs, aspirations and
obligations of regular or documented migrant workers and their family members.

Article 42(1) also requires States to envisage, as appropriate, the possibility for regular or
document migrant workers and their family members to have their freely chosen representatives in those
institutions.

Article 42(2) requires States of employment to facilitate, in accordance with their national
legislation, the consultation or participation of regular or documented migrant workers and their family
members in decisions concerning the life and administration of local communities.

Article 42(3) provides that regular or documented migrant workers may enjoy political rights in the
State of employment if that State, in the exercise of its sovereignty, grants them such rights.

F. Right to equality of treatment to education, vocational
training and other social benefits

Article 43(1) guarantees regular or documented migrant workers the right enjoy equality of
treatment with nationals of the State of employment in relation to access to:

• educational institutions and services, subject to the admission requirements and other
regulations of the institutions and services concerned,

• vocational guidance and placement services,

• vocational training and retraining facilities and institutions,

• housing, including social housing schemes, and protection against exploitation in respect of
rents,

• social and health services, provided that the requirements for participation in the respective
schemes are met,

• cooperatives and self-managed enterprises, which shall not imply a change of their migration
status and shall be subject to the rules and regulations of the bodies concerned and

• participation in cultural life.

Article 45(1) further guarantees family members of regular or documented migrant workers the
right, in the State of employment, to enjoy equality of treatment with nationals of the State of employment
in relation to access to:

• educational institutions and services, subject to the admission requirements and other
regulations of the institutions and services concerned,
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• vocational guidance and training institutions and services, provided that requirements for
participation are met,

• social and health services, provided that the requirements for participation in the respective
schemes are met and

• participation in cultural life.

Article 43(2) requires States to promote conditions to ensure the effective equality of treatment to
enable regular or documented migrant workers to enjoy the rights under article 43(1) whenever the terms
of their stay, as authorized by the State of employment, meet the appropriate requirements.

Article 43(3) prohibits States of employment from preventing an employer of migrant workers from
establishing housing or social or cultural facilities for them.

Article 43(3) further provides that subject to article 70 of the MWC (which provides that States must
take measures not less favourable than those applied to nationals to ensure that working and living conditions
of migrant workers and their family members in a regular situation are in keeping with the standards of fitness,
safety, health and principles of human dignity), a State of employment may make the establishment of such
facilities subject to the requirements generally applied in that State concerning their installation.

Article 45(2) requires States of employment to pursue a policy, where appropriate in collaboration
with the States of origin, aimed at facilitating the integration of children of migrant workers in the local
school system, particularly in respect of teaching them the local language.

Article 45(3) requires States of employment to endeavour to facilitate for the children of migrant
workers the teaching of their mother tongue and culture. Article 45(3) further requires States of origin to
collaborate in this regard whenever appropriate.

Article 45(4) provides that States of employment may provide special schemes of education in the
mother tongue of children of migrant workers, if necessary in collaboration with the States of origin.

G. Right to family unity and family reunification

Article 44(1) recognizes that the family is the natural and fundamental group unit of society and is
entitled to protection by society and the State. Article 44(1) requires States to take appropriate measures
to ensure the protection of the unity of the families of regular or documented migrant workers.

Article 44(2) requires States to take measures that they deem appropriate and that fall within their
competence to facilitate the reunification of migrant workers with their spouses or persons who have with
the migrant worker a relationship that, according to applicable law, produces effects equivalent to
marriage, as well as with their minor dependent unmarried children.

Article 44(3) requires States of employment, on humanitarian grounds, to favourably consider
granting equal treatment under article 44(2) to other family members of migrant workers.

H. Right to exemption from duties and taxes

Article 46 guarantees regular or documented migrant workers and their family members the right
to enjoy exemption from import and export duties and taxes in respect of their personal and household
effects as well as the equipment necessary to engage in the remunerated activity for which they were
admitted to the State of employment upon (a) departure from the State of origin or State of habitual
residence, (b) initial admission to the State of employment, (c) final departure from the State of
employment and (d) final return to the State of origin or State of habitual residence.

This right is subject to the applicable legislation of the States concerned, as well as relevant
international agreements and the obligations of the States concerned arising out of their participation in
customs unions.
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I. Right to transfer earnings and savings

Article 47(1) guarantees regular or documented migrant workers and their family members the
right to transfer their earnings and savings, in particular those funds necessary for the support of their
families, from the State of employment to their State of origin or any other State, in conformity with
procedures established by applicable legislation of the State concerned and applicable international
agreements.

Article 47(2) requires States concerned to take appropriate measures to facilitate such transfers.

J. Rights relating to taxation

Article 48(1) guarantees regular or documented migrant workers and their family members the
right not to be liable to taxes, duties or charges of any description higher or more onerous than those
imposed on nationals in similar circumstances with respect to earnings in the State of employment,
without prejudice to applicable double taxation agreements.

Article 48(1) further guarantees regular or documented migrant workers and their family members
the right to be entitled to deductions or exemptions from taxes of any description and to any tax
allowances applicable to nationals in similar circumstances, including tax allowances for dependent
members of their families with respect to earnings in the State of employment, without prejudice to
applicable double taxation agreements.

Article 48(2) requires States to endeavour to adopt appropriate measures to avoid double taxation
of the earnings and savings of regular and documented migrant workers and their family members.

K. Right to maintain residence

Article 49(1) requires States of employment to issue to migrant workers authorization of residence
for at least the same period of time as their authorization to engage in remunerated activity in cases
where separate authorizations to reside and to engage in employment are required by national legislation.

Article 49(2) guarantees regular or documented migrant workers, who in the State of employment
are allowed freely to choose their remunerated activity, the right not to be regarded as in an irregular
situation or to lose their authorization of residence by the mere fact of the termination of their remunerated
activity prior to the expiration of their work permits or similar authorizations.

Article 49(3) prohibits States from withdrawing an authorization of residence at least for a period
corresponding to entitlement to unemployment benefits in order to allow migrants under article 49(2)
sufficient time to find alternative remunerated activities.

Article 51 guarantees regular or documented migrant workers, who in the State of employment
are not allowed freely to choose their remunerated activity, the right not to be regarded as in an irregular
situation or to lose their authorization of residence by the mere fact of the termination of their remunerated
activity prior to the expiration of their work permit, except where the authorization of residence is
expressly dependent upon the specific remunerated activity for which they were admitted.

Article 51 further guarantees such migrant workers the right to seek alternative employment,
participation in public work schemes and retraining during the remaining period of their authorization to
work, subject to such conditions and limitations as are specified in the authorization to work.

L. Rights in the event of death or dissolution of marriage

Article 50(1) requires States of employment, in the case of death of a regular or documented
migrant worker or dissolution of marriage, to favourably consider granting the family members of that
migrant worker residing in that State on the basis of family reunion an authorization to stay, taking into
account the length of time they have already resided in that State.
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Article 50(2) requires States of employment to allow members of the family to whom such
authorization is not granted to be allowed a reasonable period of time before departure in order to enable
them to settle their affairs in the State of employment.

Article 50(3) provides that articles 50(1) and 50(2) may not be interpreted as adversely affecting
any right to stay and work otherwise granted to such family members by the legislation of the State of
employment or by bilateral and multilateral treaties applicable to that State.

M. Right to freely choose remunerated activity

Article 52(1) guarantees regular and documented migrant workers in the State of employment the
right freely to choose their remunerated activity, subject to the restrictions or conditions in article 52(2)
and (3).

Article 52(2) provides that for any migrant worker, a State of employment may restrict access to
limited categories of employment, functions, services or activities where this is (a) necessary in the
interests of this State and (b) provided for by national legislation.

Article 52(2) further provides that for any migrant worker, a State of employment may restrict free
choice of remunerated activity in accordance with its legislation concerning recognition of occupational
qualifications acquired outside its territory. However, article 52(2) requires States concerned to endeavour
to provide for recognition of such qualifications.

Article 52(3) provides that for migrant workers whose permission to work is limited in time, a State
of employment may also make the right freely to choose their remunerated activities subject to the
condition that the migrant worker has resided lawfully in its territory for the purpose of remunerated
activity for a period of time prescribed in its national legislation not exceeding two years.

Article 52(3) further provides that for migrant workers whose permission to work is limited in time,
a State of employment may also limit access by a migrant worker to remunerated activities in pursuance
of a policy of granting priority to its nationals or to persons who are assimilated to them for these
purposes by virtue of legislation or bilateral or multilateral agreements. Article 52(3) provides that such
limitations must cease to apply to a migrant worker who has resided lawfully in its territory for the purpose
of remunerated activity for a period of time prescribed in its national legislation not exceeding five years.

Article 52(4) requires States of employment to prescribe the conditions under which a migrant
worker who has been admitted to take up employment may be authorized to engage in work on his or her
own account, taking into account the period during which the worker has already been lawfully in the
State of employment.

Article 53(1) guarantees family members of regular or document migrant workers who themselves
have an authorization of residence or admission that is without limit of time or is automatically renewable
the right freely to choose their remunerated activity under the same conditions as are applicable to the
migrant worker under article 52.

Article 53(2) requires States to consider favourably granting members of a migrant worker's family
who are not permitted freely to choose their remunerated activity priority in obtaining permission to
engage in a remunerated activity over other workers who seek admission to the State of employment,
subject to applicable bilateral and multilateral agreements.

N. Rights to equality of treatment and to bring contract
violations to authorities

Article 54(1) guarantees regular or documented migrant workers the right to enjoy equality of
treatment with nationals of the State of employment in respect of (a) protection against dismissal, (b)
unemployment benefits, (c) access to public work schemes intended to combat unemployment and (d)
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access to alternative employment in the event of loss of work or termination of other remunerated activity,
subject to article 52. This right is without prejudice to the terms of their authorization of residence or their
permission to work and the rights provided for in articles 25 and 27.

Article 54(2) guarantees a migrant worker who claims that the terms of his or her work contract
have been violated by his or her employer the right to address his or her case to the competent
authorities of the State of employment, on terms provided for in article 18(1).

O. Right to equal treatment

Article 55 guarantees regular and documented migrant workers who have been granted permission
to engage in a remunerated activity, the right to equality of treatment with nationals of the State of
employment in the exercise of that remunerated activity, subject to the conditions attached to such
permission.

P. Rights relating to expulsion

Article 56(1) prohibits States of employment from expelling regular and documented migrant
workers and their family members except for reasons defined in the national legislation of that State, and
subject to the safeguards established in Part III of the Convention.

Article 56(2) prohibits States from resorting to expulsion for the purpose of depriving a regular or
documented migrant worker or family member of the rights arising out of the authorization of residence
and the work permit.

Article 56(3) requires States, in considering whether to expel a regular or documented migrant
worker or family member, to take account of humanitarian considerations and the length of time that the
person concerned has already resided in the State of employment.

X. HUMAN RIGHTS OF PARTICULAR CATEGORIES OF
MIGRANT WORKERS AND THEIR FAMILIES UNDER THE

MIGRANT WORKERS CONVENTION

Part V of the MWC sets forth the basic human rights that particular categories of migrant workers
(as defined in Article 2) and their family members who are documented or in a regular situation enjoy in
addition to the rights in Part III and, except as modified in Part V, the rights in Part IV.

A. Frontier workers

A "frontier worker" is a migrant worker who retains his or her habitual residence in a neighbouring
State to which he or she normally returns every day or at least once a week.

Article 58(1) guarantees frontier workers the rights provided part IV that can be applied to them
by reason of their presence and work in the territory of the State of employment, taking into account that
they do not have their habitual residence in the State.

Article 58(2) requires States of employment to consider favourably granting frontier workers the
right freely to choose their remunerated activity after a specified period of time. The granting of that right
shall not affect their status as frontier workers.

B. Seasonal workers

A "seasonal worker" is a migrant worker whose work by its character is dependent on seasonal
conditions and is performed only during part of the year.
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Article 59(1) guarantees seasonal workers the rights provided for in Part IV that can be applied to
them by reason of their presence and work in the territory of the State of employment and that are
compatible with their status in the State as seasonal workers, taking into account the fact that they are
present in the State for only part of the year.

Article 59(2) requires States of employment, subject to article 59(1) to consider granting seasonal
workers who have been employed in their territory for a significant period of time the possibility of taking
up other remunerated activities and giving them priority over other workers who seek admission to the
State, subject to applicable bilateral and multilateral agreements.

C. Itinerant workers

An "itinerant worker" is a migrant worker who, having his or her habitual residence in one State,
has to travel to another State or States for short periods, owing to the nature of his or her occupation.

Article 60 guarantees itinerant workers the rights provided for in Part IV that can be granted to
them by reason of their presence and work in the territory of the State of employment and that are
compatible with their status as itinerant workers in the State.

D. Project-tied workers

A "project-tied worker" is a migrant worker admitted to a State of employment for a defined period
to work solely on a specific project being carried out in that State by his or her employer.

Article 61(1) guarantees project-tied workers and members of their families the rights provided for
in Part IV except the provisions of article 43(1 )(b) and (c), article 43(1 )(d), as it pertains to social housing
schemes, article 45(1 )(b), and articles 52 to 55.

Article 61(2) guarantees project-tied workers who claim that the terms of his or her work contract
have been violated by his or her employer the right to address his or her case to the competent
authorities of the State which has jurisdiction over the employer, on terms provided for in article 18(1).

Article 61(3) requires States, subject to bilateral or multilateral agreements in force for them, to
endeavour to enable project-tied workers to remain adequately protected by the social security systems of
their States of origin or habitual residence during their engagement in the project. States are also
required to take appropriate measures with the aim of avoiding any denial of rights or duplication of
payments in this respect.

Article 61(4) requires States, without prejudice to the provisions of article 47 and to relevant
bilateral or multilateral agreements, to permit payment of the earnings of project-tied workers in their State
of origin or habitual residence.

E. Specified-employment workers

A "specified-employment worker" is a migrant worker:

*(i) Who has been sent by his or her employer for a restricted and defined period of time to a
State of employment to undertake a specific assignment or duty; or

(ii) Who engages for a restricted and defined period of time in work that requires professional,
commercial, technical or other highly specialized skill; or

(iii) Who, upon the request of his or her employer in the State of employment, engages for a
restricted and defined period of time in work whose nature is transitory or brief; and who is
required to depart from the State of employment either at the expiration of his or her
authorized period of stay, or earlier if he or she no longer undertakes that specific
assignment or duty or engages in that work."
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Article 62(1) guarantees specified-employment workers the rights provided for in Part IV, except
the provisions of article 43(1 )(b) and (c), article 43(1 )(d), as it pertains to social housing schemes, article
52, and article 54(1 )(d).

Article 62(2) guarantees family members of specified-employment workers the rights relating to
family members of migrant workers provided for in Part IV, except the provisions of article 53.

F. Self-employed workers

A "self-employed worker" is a migrant worker who is engaged in a remunerated activity otherwise
than under a contract of employment and who earns his or her living through this activity normally
working alone or together with members of his or her family, and to any other migrant worker recognized
as self-employed by applicable legislation of the State of employment or bilateral or multilateral
agreements.

Article 63(1) guarantees self-employed workers the rights provided for in Part IV with the
exception of those rights which are exclusively applicable to workers having a contract of employment.

Article 63(2) further provides that, without prejudice to articles 52 and 79, the termination of the
economic activity of self-employed workers shall not in itself imply the withdrawal of the authorization for
them or for their family members to stay or to engage in a remunerated activity in the State of
employment except where the authorization of residence is expressly dependent upon the specific
remunerated activity for which they were admitted.

XI. CONDITIONS IN CONNECTION WITH INTERNATIONAL
MIGRATION THAT MUST BE PROMOTED UNDER

THE MIGRANT WORKERS CONVENTION

A. Promotion of sound, equitable and humane conditions

Article 64(1) requires States, without prejudice to article 79 to, as appropriate, consult and
cooperate with a view to promoting sound, equitable and humane conditions in connection with international
migration of workers and members of their families.

Article 64(2) requires States, in this respect, to pay due regard not only to labour needs and
resources, but also to the social, economic, cultural and other needs of migrant workers and members of
their families involved, as well as to the consequences of such migration for the communities concerned.

B. Maintenance of appropriate services concerning
international migration

Article 65(1) requires States to maintain appropriate services to deal with questions concerning
international migration of workers and members of their families. Their functions shall include, among
other things:

(a) The formulation and implementation of policies regarding such migration,

(b) An exchange of information, consultation and cooperation with the competent authorities of
other States Parties involved in such migration,

(c) The provision of appropriate information, particularly to employers, workers and their organi-
zations on policies, laws and regulations relating to migration and employment, on agreements
concluded with other States concerning migration and on other relevant matters,
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(d) The provision of information and appropriate assistance to migrant workers and members of
their families regarding requisite authorizations and formalities and arrangements for departure,
travel, arrival, stay, remunerated activities, exit and return, as well as on conditions of work
and life in the State of employment and on customs, currency, tax and other relevant laws
and regulations.

Article 65(2) requires States to facilitate as appropriate the provision of adequate consular and
other services that are necessary to meet the social, cultural and other needs of migrant workers and
members of their families.

C. Recruitment of workers

Article 66(1) provides that subject to article 66(2), the right to undertake operations with a view to
the recruitment of workers for employment in another State shall be restricted to (a) public services or
bodies of the State in which such operations take place, (b) public services or bodies of the State of
employment on the basis of agreement between the States concerned or (c) a body established by virtue
of a bilateral or multilateral agreement.

Article 66(2) provides that subject to any authorization, approval and supervision by the public
authorities of the States concerned as may be established pursuant to the legislation and practice of
those States, agencies, prospective employers or persons acting on their behalf may also be permitted to
undertake the said operations.

D. Orderly return of migrant workers

Article 67(1) requires States Parties concerned to cooperate as appropriate in the adoption of
measures regarding the orderly return of migrant workers and their family members to the State of origin
when they decide to return or their authorization of residence or employment expires or when they are in
the State of employment in an irregular situation.

Article 67(2) requires States Parties concerned to cooperate as appropriate, on terms agreed
upon by those States, with a view to promoting adequate economic conditions for the resettlement of
migrant workers and their family members in a regular situation and to facilitating their durable social and
cultural reintegration in the State of origin.

E. Prevention and elimination of clandestine
movements and employment of migrant workers

in an irregular situation

Article 68(1) requires States Parties, including transit States to collaborate with a view to
preventing and eliminating illegal or clandestine movements and employment of migrant workers in an
irregular situation. The measures to be taken to this end within the jurisdiction of each State concerned
shall include:

(a) Appropriate measures against the dissemination of misleading information relating to
emigration and immigration,

(b) Measures to detect and eradicate illegal or clandestine movements of migrant workers and
their family members and to impose effective sanctions on persons, groups or entities which
organize, operate or assist in organizing or operating such movements and

(c) Measures to impose effective sanctions on persons, groups or entities which use violence,
threats or intimidation against migrant workers or members of their families in an irregular
situation.

International Migration Instruments 169



Article 68(2) requires States of employment to take all adequate and effective measures to
eliminate employment in their territory of migrant workers in an irregular situation, including, whenever
appropriate, sanctions on employers of such workers. The rights of migrant workers with respect to their
employer arising from employment shall not be impaired by these measures.

F. Measures to ensure that irregular situations
do not persist

Article 69(1) requires States Parties, when there are migrant workers and members of their
families within their territory in an irregular situation, to take appropriate measures to ensure that such a
situation does not persist.

Article 69(2) requires, whenever States Parties concerned consider the possibility of regularizing
the situation of such persons in accordance with applicable national legislation and bilateral or multilateral
agreements, to take appropriate account of the circumstances of their entry, the duration of their stay in
the States of employment and other relevant considerations, in particular those relating to their family
situation.

G. Measures to ensure the working and living conditions
of regular migrant workers and their families

Article 70 requires States Parties to take measures not less favourable than those applied to
nationals to ensure that working and living conditions of migrant workers and members of their families in
a regular situation are in keeping with the standards of fitness, safety, health and principles of human
dignity.

H. Measures relating to deceased migrant workers

Article 71(1) requires States Parties to facilitate, whenever necessary, the repatriation to the State
of origin of the bodies of deceased migrant workers or members of their families.

Article 71(2) requires States Parties, as regards compensation matters relating to the death of a
migrant worker or a member of his or her family, to, as appropriate, provide assistance to the persons
concerned with a view to the prompt settlement of such matters. Settlement of these matters shall be
carried out on the basis of applicable national law in accordance with the provisions of the MWC and any
relevant bilateral or multilateral agreements.
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CHAPTER 6A:

REGIONAL MIGRATION INSTRUMENTS

I. INTRODUCTION

As migration and trafficking are common problems for all countries in the region, the response
needs common solutions. More comprehensive, coherent and effective policies between States, and
improved national legislation, law enforcement and implementation of regional accords should
be highlighted to improve communication and coordination and protect the rights of victims of
trafficking.

II. REGIONAL MIGRATION INSTRUMENTS RELATING
TO TRAFFICKING IN PERSONS

A number of regional instruments protect the rights of migrants in relation to trafficking in persons.
These instruments include:

• The Bangkok Declaration on Irregular Migration (the Bangkok Declaration) and

• The Statement of the Co-Chair of Bali Conference on People Smuggling and Trafficking in
Persons (the Bali Co-Chair's Statement).

The Bangkok Declaration is discussed in this chapter. The Bali Co-Chair's Statement is
discussed in Chapter 5A.

In addition, States may enter into agreements to govern the response to trafficking and migration.
Such agreements take many forms and go by many names. They may be internal, bilateral or
multilateral. As a case study on the development of one State's internal agreement, this chapter
discusses the following instrument:

• The Thai Memoranda of Understanding.

III. THE BANGKOK DECLARATION ON IRREGULAR MIGRATION

A. History and background

The International Symposium on Migration "Towards Regional Cooperation on Irregular/
Undocumented Migration" was held in Bangkok in 1999. Participants consisted of ministers and
representatives of 18 countries and one special administrative region from Asia and the Pacific1 (the
participating countries and region).

The ministers and representatives of the participating countries and region adopted the Bangkok
Declaration on Irregular Migration (the Bangkok Declaration).

1 The participating countries and region consisted of Australia, Bangladesh, Brunei Darussalam, Cambodia, China, the
Hong Kong Special Administrative Region, Indonesia, Japan, Republic of Korea, Lao PDR, Malaysia, Myanmar, New
Zealand, Papua New Guinea, the Philippines, Singapore, Sri Lanka, Thailand and Viet Nam.
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B. Purpose

The Bangkok Declaration recognizes that "international migration, particularly irregular migration,
has increasingly become a major economic, social, humanitarian, political and security concern for a
number of countries in the Asia-Pacific region". (Preamble, paragraph 4)

The Bangkok Declaration also recognizes the "increasing activities of transnational organized
criminal groups and others that profit from smuggling of and trafficking in human beings, especially
women and children, without regard to dangerous and inhumane conditions and in flagrant violation of
domestic laws and international standards". (Preamble, paragraph 7)

The Bangkok Declaration further recognizes that "comprehensive, coherent and effective
policies on irregular/undocumented migration have to be formulated within the context of a broader
regional framework based on a spirit of partnership and common understanding" and the need for
"international cooperation to promote sustained economic growth and sustainable development in the
countries of origin as a long-term strategy to address irregular migration". (Preamble, paragraphs 8
and 10)

C. Application

The Bangkok Declaration is a political document and is not legally binding.

D. Key provisions

The Bangkok Declaration consists of 18 paragraphs that require the involvement of countries of
origin, transit and destination separately and together in order to manage migration's positive and
negative effects in a comprehensive and balanced manner.

1. Comprehensive approach

Paragraph 1 of the Bangkok Declaration provides that migration, and in particular irregular
migration "should be addressed in a comprehensive and balanced manner, considering its causes,
manifestations and effects, both positive and negative, in the countries of origin, transit and
destination".

Paragraph 3 of the Bangkok Declaration provides that "regular migration and irregular migration
should not be considered in isolation from each other".

2. Cooperation, information sharing and technical
and financial assistance

Paragraph 2 of the Bangkok Declaration provides that "the orderly management of migration and
addressing of irregular migration and trafficking will require the concerted efforts of countries concerned,
whether bilaterally, regionally or otherwise, based on sound principles of equality, mutual understanding
and respect.

Paragraph 3 of the Bangkok Declaration provides that the capacity of countries should be
enhanced though information sharing and technical and financial assistance.

Paragraph 9 of the Bangkok Declaration provides that the participating countries and region
should "exchange information on migration legislation and procedures for analysis and review, with a view
to increasing coordination to effectively combat migrant traffickers".
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Paragraph 10 of the Bangkok Declaration provides that countries of origin, transit and destination
should "strengthen their channels of dialogue at appropriate levels, with a view to exchanging
information and promoting cooperation for resolving the problem of illegal migration and trafficking in human
beings".

Paragraph 12 of the Bangkok Declaration provides that countries, "in accordance with their
national laws and procedures, should enhance cooperation in ascertaining the identity of undocumented/
illegal migrants who seemingly are their citizens, with a view to accelerating their readmission".

Paragraph 15 of the Bangkok Declaration provides that the participating countries and
region should "each designate and strengthen a national focal point to serve as a mechanism for
bilateral, regional and/or multilateral consultations and cooperation on questions of international
migration".

3. Legislative and other measures

Paragraph 6 of the Bangkok Declaration provides that countries of origin, transit and destination
should "reinforce their efforts to prevent and combat irregular migration by improving their domestic laws
and measures, and by promoting educational and information activities for those purposes".

Paragraph 8 of the Bangkok Declaration encourages the participating countries and region to
"pass legislation to criminalize smuggling of and trafficking in human beings, especially women and
children, in all its forms and purposes, including as sources of cheap labour, and to cooperate as
necessary in the prosecution and penalization of all offenders, especially international organized criminal
groups".

4. Awareness raising

Paragraph 11 of the Bangkok Declaration provides that "greater efforts should be made to raise
awareness at all levels, including through public information campaigns and advocacy, of the adverse
effects of migrant trafficking and related abuse, and of available assistance to victims".

5. Return and treatment of migrants

Paragraph 13 of the Bangkok Declaration provides that "timely return of those without right to
enter and remain is an important strategy to reduce the attractiveness of trafficking. This can be
achieved only through the goodwill and full cooperation of countries concerned. Return should be
performed in a humane and safe way".

Paragraph 14 of the Bangkok Declaration provides that "irregular migrants should be granted
humanitarian treatment, including appropriate health and other services, while the cases of irregular
migration are being handled according to law. Any unfair treatment towards them should be
avoided".
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IV. CASE STUDY: THE THAI MEMORANDA OF
UNDERSTANDING PROCESS

The following is a case study of the process of developing Memoranda of Understanding
(MOUs) to combat trafficking in the Thailand context. Thailand has in place three MOUs. The first
MOU defines the cooperation among and procedures of Thailand government agencies in the fight
against trafficking. The second MOU is an agreement for cooperation among the non-governmental
organizations ("NGOs") fighting trafficking in Thailand. The third MOU is an agreement between the
government and NGOs. An additional MOU that is in the process of finalization is a bilateral
agreement with the government of Cambodia setting forth expectations and commitments in the
cross-border fight against trafficking.

This case study is provided to give an example of the process of developing MOUs, along with
best-practices and lessons learned, to be used by governments to develop their own MOUs with the
variety of players in their own context of combating trafficking.

A. Introduction

Though there is no consensus on the number of trafficking victims globally, it is widely acknow-
ledged that trafficking in migrants is a multinational phenomena that is global in scale. And the
complexity of problem, both in terms of working towards prevention and in terms of responding to the
needs of the victims, is without precedent. As awareness spreads and acknowledgement of the
far-reaching impact of trafficking grows, world governments are increasingly working together to combat
and address the impact of trafficking.

In this regard, the building of national recognition of the problem and its domestic impact is a
precondition for a successful global approach. In Asia, the Kingdom of Thailand has engaged one of the
most proactive approaches to combating trafficking in the region. In so doing, the government of
Thailand has had to publicly acknowledge that trafficking of women and sexual exploitation of minors is a
reality in Thailand and that, in the cycle of trafficking, Thailand is an origin country as well as a transit
and destination country. Thailand's experience on this issue is illustrative of the process of developing a
migration management structure, as outlined below, particularly with regard to non-conventional interventions,
such as in addressing trafficking issues.

1. Migration management

At a national level, effective management of migration requires a comprehensive approach that
promotes multi-ministerial and interdepartmental dialogue and information sharing. The call for such
coordination, however, is easier said than done owing to competing priorities within respective ministries,
varied capacity among ministries and questions of relevance to respective ministry mandates. There is
often a tendency to locate authority over all migration matters within whichever ministry has line authority
over border management, the perception being that all migration issues are largely issues of enforcement.
However, the complexity of migration reaches beyond any one ministry's mandate or capacity to address
it. Thus, there is a need to expand cooperation on the issue within governments so that the problems
and challenges that migration presents can be adequately addressed, including provisions for both legal
and social responses.

The first step in the process of establishing a comprehensive approach to migration management
is for governments to recognize migration management as an issue of national priority and then to set out
to define an institutional response to migration issues. In planning a national response the following
considerations need to be made:
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• A division of responsibilities among the central authorities dealing with migration issues,

• A coordinating body and its structure and staff,

• An information system,

• The legal basis for population movement, immigration and citizenship matters,

• The technical capacity for the management of borders,

• A system for training managers and staff,

• Provision of budget and resources and

• Coordination with civil society.

Through the establishment of the above considerations, a platform can be created for governments
to promote and develop improved:

• Migration Legislation and Policy - to include national migration policy development
that provides the basis for effective migration responses at the local, national and regional
levels;

• Migration Administration - putting in place migration administrative structures that provide for
a division of authority and enhanced capacity of departments and officials that respond to
migration challenges;

• Management Procedures - that both facilitate implementation of the national immigration law
and relevant migration legislation and put in place measures for effectively responding to the
challenges of irregular migration;

• Human Resource Development - that promotes the development of human resource capacity
and competency of concerned departments;

• Migration Information System and Management - that gathers and disseminates information
that is both relevant and that contributes to a greater understanding of migration and its
relevance/impact on government response and policy development and

• National, Regional and International Cooperation - that leads to improved dialogue and
that promotes national, regional and international cooperation mechanisms on migration
issues, both bilaterally and multilaterally, that are flexible and compatible with operational
realities.

2. Irregular migration - The trafficking nexus

Although the above measures are relatively commonplace in normal "border protection",
governments are increasingly faced with unconventional migration flows that challenge conventional
responses. There has been much debate over the use of the terms "undocumented" or "irregular"
migrants when referring to groups of migrants who are strictly speaking "illegal" in accordance with
immigration law, but whose circumstances of illegality compels special consideration. The International
Organization for Migration (IOM) opts for the term "irregular migrants", noting that in many cases migrants
do have documentation, but that the documentation may be fraudulent, or otherwise abnormal or falsely
gained. Also, documentation can be valid in every sense, but the purpose of travel and ultimate
circumstances of the migrant may contravene the intent and conditions for the migrants' otherwise legal
movement. In meeting these challenges IOM therefore promotes recognition among governments that
"while all illegal migration is irregular, some forms of irregular migration are not always, and by all
authorities, treated as illegal".2

2 The Basis For Cooperation and Information Sharing - working paper submitted by the International Organization for
Migration for the APC Mekong Subregional Meeting, Yangon, Myanmar 2-3 April 2001.
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The complexity of irregular migration and, as a subset thereof, the trafficking in migrants
challenges policy makers at every level and arm of government. The phenomena of trafficking has forced
governments to reexamine their immigration laws to reflect the fact that the illegality of the entry of
trafficked migrants into a country needs special consideration and that trafficked persons should not be
subject to prosecution as immigration offenders, in line with standard migration legislation. The particu-
larly heinous nature of trafficking also calls for a greater degree of social responsiveness and the
provision of welfare and assistance services. Such services normally fall outside of the capacities and
mandates of conventional immigration/enforcement regimes and thus require intervention at multiple
levels by diverse agencies and service providers.

In many, if not most countries, this calls for a revision of national policies and legislation to
provide an appropriate legal basis to formulate and establish new procedures and processes of inter-
vention for assisting trafficked persons. Such changes normally include identifying in national policy a
working definition of "trafficking", in the first instance, from which legislative reform can be based. This
first step poses a serious challenge in and of itself as trafficking definitions abound and, until the recent
signing of the United Nations Trafficking Protocol, no one definition has been universally accepted by all
governments and agencies working to address the trafficking phenomenon.

B. Evolution of the trafficking response in Thailand

The focus of trafficking in women and children in Thailand prior to 1990 was on trafficking of Thai
nationals. However, the beginning of the 1990s saw the rapid growth of transnational trafficking in the
Mekong subregion and Thailand became the centre of the phenomenon. Extensive demand, both
domestically and abroad, created an enabling environment for transnational crime syndicates to facilitate
the transfer of women and children from countries in this region to external destinations, as well as
from one country to another within the region, supplying both domestic demands and tourists with their
sex-related services.

It was during this period of time that the Government of Thailand, through the office of the Prime
Minister, became involved in addressing for the first time a transnational trafficking case that targeted
Thailand. In 1990, following a tip from Countess Albina of the Association François-Xavier Bagnoud, Dr.
Saisuree Chutikul, Minister to the Office of the Prime Minister, ordered the Police Crime Suppression Unit
to raid three brothels in Ranong Province, where 150 children and women from Myanmar were rescued
from forced prostitution. Following their rescue an ad hoc effort began to assist them in their return to
Myanmar, supported by the premise that even though they entered Thailand illegally, they were entitled to
be treated as victims rather than offenders.

Though no formal mechanism for assistance had yet been established, efforts were made to
locate safe shelter for the girls at a women's home that was under the supervision of the Department of
Public Welfare, rather than being detained at the Immigration Detention Center - which would normally
be the case for migrants found to be "illegal". Special care and services were also provided with the
assistance of WHO and UNICEF, including health care and awareness raising on HIV/AIDS, vocational
training and counselling.

As no established system for repatriation had been developed, the Office of the Prime Minister
worked through the Myanmar Ambassador to Thailand to facilitate the safe return of the girls to
Myanmar and to insure guaranteed protection and care for the girls once they had returned to Myanmar
and to provide for an appropriate social reintegration assistance programme. Assistance in this regard
was solicited from the Association François-Xavier Bagnoud, which was permitted to establish a shelter
for the girls in Yangon, Myanmar, and provide them with training in various skills so that they could
become more financially independent and less attracted to the prospects of re-entering Thailand
for employment, and thus less prone to be lured or forced into prostitution and other exploitative
situations.
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Although the return was without precedent and took place primarily in an atmosphere of "goodwill"
and the "spirit of cooperation" rather than an organized structure, the return was largely successful.
However, it became apparent during the process that the complexity of effecting safe and orderly returns
required the coordination and cooperation of many diverse agencies including police and immigration
officers, social workers, health personnel, NGO staff, as well as the embassy and the respective
Ministries of Foreign Affairs. It was realized that without such collaboration a return process and
associated care and treatment for trafficking victims could not be successful.

The work to combat trafficking in Thailand began to significantly evolve in the years following this
initial intervention and gave rise to renewed impetus and perspective to the process of revising two laws
pertaining to prostitution and trafficking: The Prostitution Prevention and Suppression Act of 1960 and the
Measures in Prevention and Suppression of Trafficking in Women and Children of 1928. The two laws
had been under review since the late 1980s to address trafficking of Thai nationals but, following the raid
in Ranong, were broadened to address foreign victims of cross-border trafficking. The process of revising
the laws until the time of final enactment lasted 12 years, the enactment coming in 1996 for the
Prostitution Prevention and Suppression Act and in 1997 for the Measures in Prevention and Suppression
of Trafficking in Women and Children.

The enactment of these two laws in 1996 and 1997 respectively, and the earlier establishment in
1994 of a National Committee to Combat Prostitution, significantly contributed to the country's effort to
combat trafficking. And, with the growth of civil society and the major political reform that came with the
new constitution and its rights based approach for children in 1997, Thailand's efforts to reduce and
combat trafficking was placed on a solid foundation.

Under the Prostitution Prevention and Suppression Act of 1996, the legal perspective shifted so
that children or adults engaged in prostitution are viewed as victims of social and economic problems,
rather than criminal offenders, and therefore should be provided social assistance instead of being
punished. Additionally, those who benefit from commercial sexual exploitation of children can be
punished with up to 20 years imprisonment and a customer who uses the commercial sex service of a
child under 18 or under 15 years of age is liable to receive up to three or six years imprisonment
respectively. A parent who sells his or her child to work in a commercial sex business is also subject to
punishment of up to 20 years imprisonment.

The Measures in Prevention and Suppression of Trafficking in Women and Children Act of 1997,
supplements the Prostitution and Suppression Act in combating the trafficking of women and children,
especially for commercial sexual exploitation. It gives law enforcement officials several strong measures
to deal with victims and traffickers.

1. Easier said than done

Despite the success of the initial intervention in rescuing and returning the women and girls from
Myanmar, it was not without difficulty and complication. In the absence of mechanisms to address such
issues, there still needed to be a heavy reliance on political goodwill and good intentions of all those
involved. It was recognized that even despite the eventual passage of the new laws there was no
guarantee that future similar interventions would meet with the same success, unless a consolidated
effort was undertaken to address the issue.

After leaving the Prime Minister's cabinet, Dr. Saisuree Chutikul, who had been the driving force
behind the brothel raids, became advisor to the Office of the National Commission for Women's Affairs
(ONCWA) during which time she proposed the establishment of, and chaired, a subcommittee of ONCWA
called the National Committee to Combat Prostitution (the National Committee). The primary objective of
the National Committee, which became operational in 1994, was to begin putting in place a structural
mechanism to combat child prostitution and raise awareness about the dangers of prostitution. It was
during this time that the development of a national plan of action began to take shape and a
conscientious effort to raise awareness about the dangers of prostitution was undertaken through a mass
media campaign. With funding support from the Danish Government, a prototype scholarship programme
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was set-up and a mass media campaign was launched targeting vulnerable groups through the use of
print and television media, schools, community groups, panel discussions, distribution of leaflets and
posters, among others.

Many ministries and departments became involved in the National Committee and its efforts to
develop a national plan of action, with the primary agencies being the police, the Department of Public
Welfare and the Office of the Prime Minister. As realization of the complexity of the problem and its
response grew, involvement expanded to include the Ministry of Interior, the Ministry of Public Health, the
Ministry of Education, the Ministry of Foreign Affairs, the Bangkok Metropolitan Administration, the
Ministry of Justice, the Office of the Attorney-General and the Ministry of Labour and Social Welfare, as
well as national NGOs.

In parallel, by the mid 1990s, two NGO networks against trafficking were formed in Thailand in an
effort to exchange information, coordinate assistance and to push for systematic collaboration among
NGOs and with related government agencies on issues dealing with women and children: A women's
network called "Network for Prevention and Solution of Trafficking in Women and Children" and a
children's network called "Thai Coordinating Committee for Migrant Children (Thai-Cord)". These two
networks consisted of women and children NGOs whose work involves assistance to trafficking victims.
The primary catalysts for these two networks are The Foundation for Women and the National Council for
Child and Youth Development.

2. Development of a national policy and plan of action

Recognizing that the development and institutionalization of effective coordination mechanisms
needed to be underpinned by policy, the National Committee set out to draft a national policy on
trafficking. The first step in the process was to begin analyzing the situation and to identify, define and
agree upon what should be the goals and aims of a national policy and plan of action.

The drafting process lasted nearly two years and underwent several revisions before the Thai
Cabinet approved the first "National Policy and Plan of Action for the Prevention and Eradication of the
Commercial Sexual Exploitation of Children" in August 1996. The timing of the approval coincided with
the Stockholm World Congress against Commercial Sexual Exploitation of Children, which was being
held that same week. The result was a National Policy and Plan of Action that addressed for the first
time the complete cycle of trafficking intervention: prevention, rescue, assistance and rehabilitation,
protection, prosecution and suppression, and repatriation and reintegration. The establishment of
mechanisms for coordination, monitoring and evaluation were also incorporated. The strategic priorities
identified in the National Policy included:

• elimination of internal and transnational trafficking,

• emphasis on technical/financial/human resource support for suppression, prevention, protection,
rehabilitation, prosecution, repatriation and reintegration at local, provincial, national and
transnational levels,

• promotion of local, provincial, national and transnational cooperation, particularly in apprehension
and prosecution of traffickers,

• awareness-raising among the general public targeting families/children/women on human,
women's, and children's rights,

• empowerment of families and communities toward self-reliance and equality and

• increasing penalties for offenders.

The approval of the National Policy and Plan of Action provided the underpinning and platform
from which to begin more comprehensively reviewing and revising the national response to trafficking
and, most importantly, raised the profile of the issue on the national agenda.

During 1997 and 1998, the issue of trafficking in women and children continued to rise on the
government's agenda and was increasingly recognized as an important national issue that was given
more attention in both international and national platforms. During 1997 alone, Thailand hosted the
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"Workshop on Trafficking in Women and Children in Thailand", organized by ASIANet, "The Regional
Conference of Trafficking in Women and Children", organized by the Mekong Regional Law Center
(MRLC) and the Office of National Committee on Women Affairs (ONCWA), as well as the "Workshop on
Migrant Child Workers in Thailand", organized by Chulalongkorn University. ONCWA also received a
great deal of inquires/reports concerning the issue from the Ministry of Foreign Affairs, foreign media and
international organizations.

The Regional Conference on Trafficking in Women and Children (the Regional Conference)
organized by MRLC and ONCWA in November 1997, with support from the Canadian International
Development Agency and UNICEF, was a seminal event in the region for establishing dialogue and the
groundwork for cooperation for the six countries in the Mekong subregion: Cambodia, Southern China,
Laos, Myanmar, Thailand and Viet Nam. The Regional Conference resulted in an agreement for
commitment among each of the countries to take action in four primary areas:

1. Establishment of a national coordinating body to address the issue,

2. Legislative reviews and revisions aimed at enabling better protection of victims,

3. Development of national plans of action and

4. Enhancement of bilateral and multilateral cooperation.

The Regional Conference also added impetus among all countries for the establishment of
national coordinating mechanisms, as many had not yet established the legislative basis for action.3

In 1998, the Office of the National Commission for Women's Affairs was restructured and the
National Committee to Combat Prostitution was abolished. The National Youth Bureau (NYB), being
responsible for the development of youth and children under the Office of the Prime Minister, offered to
take over the follow-up role from the ONCWA. Dr. Saisuree Chutikul, former chairperson of the National
Committee to Combat Prostitution under the ONCWA, was asked to be an advisor on the issue by the
Secretary General of the NYB and shortly thereafter reestablished and chaired the work of the National
Committee under the new title of the National Subcommittee on Combating Trafficking in Women and
Children (the National Subcommittee).

The National Subcommittee convened on July 14, 1998, at which time it was decided to conduct
a stock-taking and comprehensive analysis of the trafficking situation in Thailand, including the identifica-
tion of existing mechanisms and proposed areas of action. Subsequently three task forces were
appointed in the following areas:

• Taskforce for legal review chaired by the Senior Expert State Attorney of the Attorney
General's office,

• Taskforce to study international legal instruments chaired by the Director of the International
Department of the Ministry of Foreign Affairs and

• Taskforce to review operational problems, obstacles and procedures, chaired by the Director
of the Department of Public Welfare.

The three taskforces were assigned to conduct a situational analysis in each of their respective
areas and to submit their reports within three months. The findings of the three taskforces largely
confirmed what had already been acknowledged in the work of the National Committee; that is: the
understanding among the concerned government agencies and NGOs that the protection standards for
trafficked persons contained in Thai legislation and in conventions ratified by Thailand were limited and
their application was therefore inconsistent and scarce.

Through the National Committee, Thailand already had a well-established coordination mechanism and had already
begun taking action in the four areas identified at the conference.
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There was still little knowledge of the roles and responsibilities within the various ministries on
the implementation of the protection standards, and the cooperation between the government and the
NGO sector working with victims of trafficking needed to be defined. NGOs often did not know how
to apply such standards in their daily work, nor did they know the extent of the Government's
responsibilities and involvement. Furthermore, the standards according to which Thai NGOs treated
trafficked persons were not uniform and often did not comply with the standards required in Thai
legislation and the conventions ratified by Thailand. And, because Thailand does not recognize the
status of political refugees, all foreigners entering into Thailand illegally are treated as illegal migrants
and offenders of the law. This has serious impact on the work of NGOs whose work provide services
or shelter to vulnerable migrant groups such as trafficked persons because they can be considered
complicit in the eyes of immigration law. And, although the two new laws concerning prostitution and
trafficking enabled more effective actions to address the problem, the issue of the legal status of
trafficked persons and NGO service providers still remained a key obstacle to their effective and legal
intervention.4

Subsequently, the treatment of victims of trafficking in Thailand was not well coordinated and did
not meet the requirements of Thai legislation and the conventions ratified by Thailand, nor did they meet
the best practices regarding the protection of victims of trafficking. Thus, one of the first steps
undertaken in the implementation of the National Policy and Plan of Action was to undertake a review
and revision of existing legislation and its application.

The National Subcommittee met again later in 1998, during which time it discussed two major
issues:

• The reports of the three taskforces. The third taskforce's report outlined and identified four
primary areas of action:

• Criteria for assistance to victims - definition of trafficking and indicators for victims,

• Review of existing actions/procedures for assistance by government and non-governmen-
tal organizations including problems and obstacles,

• Recommendations for a victim assistance process and

• Defining of a procedural chart.

• Proposal for the development of a government-wide Memorandum of Understanding on
procedural action, based on existing legislation.

3. The Development of the Thai MOUs on Trafficking

Following the consensus reached at this meeting of the National Subcommittee, a taskforce was
established to draft the first MOU between major related government agencies. It also was apparent that
at least two other MOUs were needed, one for the NGO sector that paralleled the "government" MOU,
and another that established procedural coordination between the government and NGO sectors. Like-
wise, two additional taskforces were appointed. Dr. Saisuree chaired the first taskforce, with the second
and third taskforces being chaired by a prominent NGO representative and Senior Government and NGO
representatives respectively.

Due to the complexity of the process to combat trafficking and the difference of mandates and
working principles of individual government agencies, the drafting of each MOU was a significant
undertaking. The first taskforce met six times over the course of the first eight months following
its formation and during this period no less than eight drafts of the government sector MOU were
produced.

This is still an issue that remains unresolved, though progress is being made.
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Following the second draft, which was produced in December 1998, the document was presented
during the workshop for high-ranking immigration officers, representatives of the Department Public
Welfare and NGOs. Following this feedback, a reworking of the draft began and by the sixth revision the
draft was tabled for consideration by an executive meeting chaired by the permanent secretary of the
Prime Minister's Office in February 1999. Senior officials from the police, immigration office and the
Department of Public Welfare participated in the meeting.

The eighth and final draft of the government sector MOU was completed in June 1999 and was signed
in an official ceremony on June 30, 1999. The Commissioner General of the Royal Thai Police, the Director-
General of the Department of Public Welfare and the Permanent Secretary of the Prime Minister's Office were the
signatories. Representatives from a children's NGO network and a women's NGO network signed as witnesses.

The second taskforce, assigned to draft the NGO sector MOU, began its work in earnest
following the signing of the government sector MOU, with a view that the MOUs needed to be
complimentary and not in conflict. With the experience gained from collaborating on and observing the
development of the government agency MOU, the NGO sector MOU required only two drafts and four
revisions, which were produced during the period of July 1999 to March 2000. The process was highly
participatory insuring that after each revision the document was distributed to all relevant NGOs for
comments and suggestions. The second and the final draft (fourth revision) was reviewed by the
National Subcommittee and endorsed in March 2000, nine months after the process began.

The drafting process of the third MOU between the government and NGO sectors was far more
complex and challenging than the drafting of the first two MOUs. The major challenges for the third MOU
were manifested in the inherent challenges of government/NGO cooperation, the former being in a
position of authority and supported by concrete legislative base and the later functioning as an agent of
humanitarianism and human rights. The greatest challenge was to strike a balance that would ensure
complementarities with the first two MOUs while preserving operational flexibility that was not too binding
yet compromising enough to allow for effective coordination in work between the two sectors, recognizing
the obligations and commitments by all concerned.

Five drafts of the third MOU were produced during the period of 14 months between June 2000
and July 2001. Each draft was reviewed by related agencies and comments and recommendations were
analysed and incorporated into the respective drafts. The National Subcommittee reviewed the drafts and
selected the second and the fifth draft for more comprehensive review. In August 2001, the National
Subcommittee officially endorsed the fifth and final draft.

Table 1: Critical elements of the three MOUs

Government sector

• Definition of trafficking actions
and of victims

• Procedures for Thai victims
• Interview and investigation

parameters
• Prosecution of offenders
• Temporary sheltering
• Identification of nationality and

age determination
• Collection/analysis of

information from victim
• Procedures for Illegal migrants

who are/or become victims
• Issuance of regulation to

facilitate MOU implementation
• Allocation of budget

resources

NGO sector

• Definition of victims
• Contacting/reaching victims
• Investigation/information

collection
• Bi-annual review of

signatory organizations
• Rehabilitation/sheltering
• Legal process
• Reintegration
• Prevention
• Cooperation
• Monitoring
• Denunciation/application

of MOU

Government/NGO sectors

• Definition of victims
• General principles
• Reaching the victims/

investigation procedures
• Rehabilitation/sheltering

of victims
• Repatriation procedures
• List of signatories
• Monitoring
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Table 2: Current status of MOUs

Government sector

SIGNATURE/IMPLEMENTATION

• Signed/implemented June
1999

• Currently under review for
revision

MAJOR SIGNATORIES

• Department of Public Welfare
• National Police
• Office of the Prime Minister
• NGO women and children

networks, as witnesses

NATURE

• Official agreement in
accordance with related
legislation

NGO sector

• Final draft completed and
endorsed by subcommittee

• Officially signed and
implemented in 2002

• Women and children NGOs
• Women and children

networks

• Mutual directions for service
provision and cooperation

Government/NGO sectors

• Final Draft completed and
endorsed by subcommittee

• Officially signed and
implemented in 2002

• All related government
agencies

• Women and children NGOs
• Women and children

networks

• Official agreement based on
the respective government
sector and NGO sector

4. The process of implementation

While the establishment of operational MOUs is a significant measure in addressing the issue of
trafficking in Thailand, it is recognized that their value can only be measured by their efficacy in promoting
coordination and collaboration among the respective parties. In an effort to insure that there is the
greatest amount of transparency and recognition of the MOUs throughout the Kingdom, Thailand has
embarked on several measures aimed at propagating the MOUs and the principles contained therein.
The MOUs have also been translated into English for dissemination to United Nations Agencies,
international organizations, international NGOs and other international bodies.

The first MOU was published in a handbook along with related laws and/or their revisions and a
list of relevant government agencies and NGOs. In total some 18,000 such handbooks have been
printed and distributed to concerned institutions and agencies throughout the Kingdom. The distribution
of the handbooks has been supported by 11 regional training workshops that have been undertaken in
collaboration with the IOM, targeting training to over 1,200 police and immigration officials, as well as
provincial government officials and NGO representatives. The workshops are led by Dr. Saisuree
Chutikul, with the support of senior police and government officials, as well as key figures from the NGO
sector. The goal of the workshops is to inform provincial governments, police and immigration officials of
the operational agreements contained therein and the need to work in closer collaboration to combat
trafficking and protect trafficked persons. The workshops address the definition of trafficking, the impact
of trafficking on Thailand, the relevant legislation that underpins the MOU, the coordinative procedures
that have been identified in the care and treatment of trafficking victims and the roles and responsibilities
of the respective parties.

Handbooks are also being developed for the NGO sector MOU and the government/NGO sectors
MOU. Following their official signing, four regional workshops will be held to formally introduce the MOUs
and train related provincial level personnel. A national level seminar will also be held in order to review
the handbook by related government agencies and NGOs, as well as to discuss future directions in the
protection of trafficked persons.
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As with the training workshops for the dissemination of the government sector MOU, the
workshops will not only give detailed information of the purpose, content and anticipated actions to be
undertaken with in the framework of the MOU, but will also provide the opportunity for interaction and
feedback on the MOUs and the handbooks to insure an ongoing process of review, evaluation and
revision if necessary.

C. Outstanding issues

Although Thailand has made noteworthy progress in its effort to combat trafficking and, in so
doing, has become a leader in the region in the effort to quash trafficking and provide assistance to
victims, there are still many areas that need to be addressed. It is broadly acknowledged that there is a
long way to go in the fight against trafficking in the Kingdom of Thailand. Following are a few key areas
of focus:

1. Legal issues

Prosecution of traffickers is one area where efforts are being made to find effective legal
measures. Local traffickers will now be prosecuted according to the two new laws on trafficking: the
1996 Prostitution Prevention and Suppression Act and the 1997 Measures in Prevention and Suppression
of Trafficking in Women and Children. As for transnational organized traffickers, a comprehensive review
of Thai legislation is currently underway with the aim of amending legislation and/or enacting new
legislation that would approximate the legislative framework needed for the ratification of the United
Nations Convention against Transnational Organized Crime. This would include, for example, the reform
of immigration law or the enactment of new laws to prosecute traffickers using international instruments
concerning money laundering and organized crime.

2. Bilateral/multilateral cooperation

Because trafficking is a transnational issue especially in the Mekong subregion, national level
MOUs are not sufficient. There is also a priority need to develop and implement comparative approaches
and standards for combating transnational trafficking. In this regard, Thailand is working closely with the
Kingdom of Cambodia to develop a bilateral MOU on the return and reintegration of trafficking victims,
most of whom are Cambodians trafficked to Thailand. Bilateral discussions have been underway for the
past year and a half and a working draft is currently under review by both parties. The bilateral initiative
is without precedent and would, once signed, will represent a landmark in bilateral cooperation on
trafficking issues.

The critical elements that are being included in the initial drafts of the bilateral MOU address:

• Cooperation on legislative harmonization,

• Cooperation on border control issues, especially combating trafficking and apprehension of
traffickers,

• Implementation of procedures that safeguard the return and reintegration of trafficked persons
and

• Establishment of monitoring mechanisms, including a Joint Commission.

Subsequent MOUs with Viet Nam and perhaps other countries of the Mekong subregion are also
being discussed. Additionally, other complementary initiatives such as capacity building, information
sharing, technical assistance and grass roots development projects, among others, should also be
explored.
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3. Development of provincial level action plans

In counties such as Thailand, where there is both a wide geographical as well as economic
disparity within the country, there is a need to develop provincial level plans, which can address
trafficking and translate the application of national priorities and action plans to meet their specific areas
of concern/impact. Thailand currently has a plan under development that would pilot the development of
provincial level plans of action in four provinces that are particularly affected by trafficking. The action
plans would outline provincial level initiatives to apply the National Action Plan and implement the
principles of the MOUs. Documentation of the process would be carried out in order to develop lessons
learned and directions for future replication in other provinces.

Simultaneously, it is envisaged that a number of demonstration/training units would be created,
comprised of government sector and NGO sector staff who have extensive experience and expertise in
working with trafficked persons. Support would also be given to these units in order to enable them to
become resource organizations at the national level and eventually, the regional level.

D. Lessons learned

Perhaps the most important aspect in the ultimate development of the MOUs is the process itself.
The establishment of a dynamic and transparent process will lead to broad engagement on the issue
and, in turn, broad application of the principles and policies defined. The importance of the process will
be ultimately validated through an effective and comprehensive response to the issue. In this regard, it is
essential that the process be highly participatory and involve all related agencies. Mobilization for
cooperation will not be successful unless every related agency is convinced that trafficking is not only a
local problem but also a transnational one, which requires extensive intervention among various entities
including the Ministry of Foreign Affairs, the Ministry of Interior, the Social Welfare Ministry, police and
immigration, embassies and other bilateral or multilateral units. And, as the various ministries/agencies
may assign trafficking related responsibilities to several of their departments/divisions, it is critical that the
highest possible authority from these agencies is supportive of the initiative (e.g. Police Commissioner,
Minister, Permanent Secretary, etc.) to obviate conflicts over mandates or spheres of intervention.
Similarly, such high level endorsement is necessary to mobilize cooperation and to enable and ensure
cross-sectoral coordination among all related units.

Further it is essential that provisions be made for the establishment of a monitoring body in the
form of a multidisciplinary taskforce to insure effective implementation of the MOUs and to gather lessons
learned for improvement of the MOUs and the process as a whole. Additionally, a national catalytic body
with official status and recognition from both government organizations and NGOs is required to oversee
and guide overall implementation of and adherence to the MOU. In the case of Thailand, this is the
National Subcommittee on Combating Trafficking of Women and Children, members of which consist of
senior officials from all agencies involved, both governmental and non-governmental sectors, as well as
international and United Nations organizations concerned.

Certain guiding principles are also necessary for the process to be effective and to ensure
common understanding of goals and objectives. In the case of the National Subcommittee these include
the following:

1. Participatory methodology - involve all actors including where possible ex-victims and listen
to all actors;

2. Stress action over "words";

3. Acknowledge and accept deficiencies and points of weakness, and seek to strengthen;

4. Seek resources - human, technical, financial;

5. Be forward looking - identify, define and adapt innovative approaches;

6. Recognize the importance of the process;
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7. Emphasis teamwork and gaining consensus;

8. Develop horizontal and vertical cooperation;

9. Be willing to learn/gain experience from others, including other countries and

10. Maintain focus on objective: combating trafficking and delivering assistance to women and
children victims.

E. Compromise: moderating conflict

Differences in attitudes and perceptions of the various agencies working to address the issue of
trafficking led to significant delays in the drafting of the MOUs. And, although delays occurred, this
process of exchanging points of view and perceptions proved to be a dynamic and healthy element for
shaping a holistic response. However, so as to prevent the whole process from being ultimately derailed,
a considerable length of time was devoted to negotiating and compromising the various interests in order
to enable mutual consent to the contents of the MOUs.

One such example related to the role of NGOs, particularly the women's organizations. The
women's organizations advocated the legalization of the migrant status of the trafficked persons, which,
simultaneously, would provide a legal base for NGOs that worked for illegal migrants, because in the eyes
of immigration law, trafficked persons are technically illegal migrants.5 The solution arrived at for this
legal conundrum was addressed through two measures: (1) making revisions to the Prostitution Preven-
tion and Suppression Act and the Measures in Prevention and Suppression of Trafficking in Women and
Children, which outlined special provisions for foreign victims of trafficking and (2) enabling the work of
NGOs in the framework of the MOUs.

However, to ensure that trafficked persons are competently assisted and to avoid abuse of this
provision, only NGOs who meet a base competency, as agreed upon by the National Subcommittee, will
be recognized within the framework of cooperation established by the government/NGO sector MOU.
These NGOs will be listed and annexed to the MOU. The list will be periodically reviewed and amended,
as deemed appropriate, in line with changes of policy and mandate of some NGOs and/or structural
reform of government agencies. From the perspective of the government, this insures the greatest
amount of transparency for cooperation with NGOs on this issue. Likewise, for the recognized NGOs, it
gives them the security and acknowledgement they need to intervene freely on behalf of the trafficking
victims, in full coordination with the government.

F. Conclusion

It is important to note that the Thai MOUs are not legally binding documents, nor are they a
matter of national policy and/or plans of action; nor should it be concluded that the MOUs in and of
themselves are the solution to combating trafficking. More than anything else, the solution lies in the
ongoing commitments and dedication of governments to act upon and devote resources to the issue.
They are, however, agreements on detailed procedures and avenues of cooperation for handling
trafficking related issues, which have been endorsed at very high levels of government, and thus can
serve as catalysts for action. For this reason, it is critical that the groundwork necessary to underpin the
implementation of an MOU has been undertaken. As illustrated in the Thai experience, this process of

According to Thai immigration law, those who shelter migrants who have entered the Kingdom unlawfully run a risk of
being charged with committing an offense. However, there is room to contest the charge if sheltering migrants was done
so with the intention to provide humanitarian assistance. Note: As mentioned earlier, there is much debate about how to
address migrants who are "illegal" in the framework of the law, but who require special treatment owing to the compelling
circumstances of their illegality. IOM supports the concept of "irregular" migrants and advocates for special consideration
of these migrant groups.
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doing the groundwork required several years, countless meetings and persistent lobbying, through which
the problem was clearly identified and defined and through which a critical path forward with associated
benchmarks was outlined. This included identifying stakeholders, researching and analysing the problem,
undertaking a comprehensive review of relevant legislation and associated procedural standards, revising
and amending legislation, defining a National Policy and Plans of Action, engaging in resource tasking
and defining roles and responsibilities, among others.

Subsequently, the necessary underpinning was put in place for the development of MOUs
that are clearly supported by the directives of the National Plan of Action as well as the principles of the
National Policy on trafficking, and are consistent with the existing legislative framework. The challenge
ahead will be to ensure that the MOUs remain living documents that can remain valid instruments for
action, despite the inevitable changes in personnel and national priorities that will come over time.
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CHAPTER 7:

LABOUR INSTRUMENTS

"A major incentive for the trafficking in labour is the lack of application and enforcement of
labour standards in countries of origin and also sometimes destination. Tolerance of restrictions on
freedom of movement, long working hours, poor or non-existent health and safety protection and
non-payment of wages are among the factors that contribute to an expanded market for trafficked
migrants who have no choice but to work in conditions that are unacceptable for those persons
engaged in legal employment."

Forced Labour, Child Labour and Human Trafficking in Europe: An ILO Perspective, p. 9

I. INTRODUCTION

Human trafficking often occurs for the purpose of labour. It often takes place by means of forced
or compulsory labour or debt or bonded labour, in violation of human rights instruments. It also involves
child and migrant labour and often involves exploitative conditions or hours of work in violation of
international labour instruments.

The International Labour Organization (the ILO) is a United Nations specialized agency that seeks
to promote social justice and internationally recognized human and labour rights. The ILO formulates
international labour standards in the form of Conventions and Recommendations that set minimum
standards of basic labour rights. Conventions are legally binding on the ILO Member States that ratify
the convention.

At the time of publication there are 183 ILO Conventions and 194 recommendations covering a
number of issues and a variety of industries. This chapter only discusses the conventions and
recommendations generally applicable to labour as it relates to trafficking. Readers should refer to the
entire body of ILO law for a complete understanding of States' obligations.

This chapter seeks to explain the provisions of international labour instruments that are applicable
to trafficking in persons.

II. LABOUR INSTRUMENTS RELATING TO TRAFFICKING IN PERSONS

A. Human rights instruments relating to labour

• The International Bill of Human Rights, consisting of:

• The Universal Declaration of Human Rights, Article 4 (the UDHR),

• The International Covenant on Civil and Political Rights, Articles 4(2) and 8 (the ICCPR) and

• The International Covenant on Economic, Social and Cultural Rights, Articles 5 through 8
(the ICESCR).

These instruments are discussed in this chapter, and more generally in Chapter 3.
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B. Instruments relating to forced or compulsory labour

• The UDHR,

• The ICCPR,

• The League of Nations Slavery Convention of 1926 (the Slavery Convention),

• The Supplementary Convention on the Abolition of Slavery, the Slave Trade and Institutions
and Practices Similar to Slavery of 1956 (the Supplemental Slavery Convention), as amended
by the 1953 Protocol amending the Slavery Convention,

• The ILO Forced Labour Convention No. 29 (ILO Convention No. 29),

• The ILO Abolition of Forced Labour Convention No. 105 (ILO Convention No. 105) (together
with ILO Convention No. 29, the ILO forced labour conventions) and

• The International Convention on the Suppression and Punishment of the Crime of Apartheid
(the Apartheid Convention).

These instruments are discussed in this chapter with the exception of the Apartheid Convention
which is outside of the scope of this Resource Guide.

C. Instruments relating to debt or bonded labour

• The Supplemental Slavery Convention,

• ILO Convention No. 29,

• ILO Convention No. 105,

• The ILO Worst Forms of Child Labour Convention No. 182 (ILO Convention No. 182) and the
accompanying Recommendation No. 190,

• The ILO Convention concerning the Protection of Wages No. 95 (ILO Convention No. 95),

• The ILO Convention concerning Basic Aims and Standards of Social Policy No. 117 (ILO
Convention No. 117) and

• The ILO Convention concerning Minimum Wage Fixing, with Specific Reference to Developing
Countries No. 131 (ILO Convention No. 131) and the accompanying Recommendation
No. 135.

These instruments are discussed in this chapter, with the exception of ILO Convention No. 182
and Recommendation 190 which are discussed in Chapter 9, and ILO Convention No. 117 which is
outside of the scope of this Resource Guide.

D. Instruments relating to migrant labour

• The International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (the Migrant Workers Convention),

• The ILO Migration for Employment Convention (Revised) No. 97,

• The ILO Migrant Workers (Supplementary Provisions) Convention No. 143,

• The ILO Repatriation of Seafarers Convention (Revised) No. 166 ,

• The ILO Private Employment Agencies Convention No. 181,

• The ILO Migration for Employment Recommendation No. 61,

• The ILO Migration for Employment (Cooperation between States) Recommendation No. 62,

• The ILO Protection of Migrant Workers (Underdeveloped Countries) Recommendation
No. 100,
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• The ILO Migrant Workers Recommendation No. 151 and

• The ILO Repatriation of Seafarers Recommendation No. 174.

The Migrant Workers Convention is discussed in the migration chapter. A discussion of the ILO
Conventions and Recommendations is outside of the scope of this Resource Guide.

E. Instruments relating to child labour

• The ICESCR,

• The 1956 Supplementary Slavery Convention,

• The Convention on the Rights of the Child,

• The Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography,

• The ILO Minimum Age Convention No. 138,

• The ILO Worst Forms of Child Labour Convention No. 182 and the accompanying
Recommendation No. 190,

• Commission for Human Rights Programme of Action for the Prevention of the Sale of
Children, Child Prostitution and Child Pornography,

• Commission for Human Rights Programme of Action for the Elimination of the Exploitation of
Child Labour and

• The SAARC Convention on Regional Arrangements for the Promotion of Child Welfare in
South Asia.

The ICESCR and the Supplemental Slavery Convention are discussed in this chapter, and
more generally in Chapter 3. The remaining instruments are discussed in Chapter 9.

F. Instruments relating to conditions of work and employment

The ILO has adopted a number of conventions and issued recommendations that relate to
conditions of work and employment that are relevant to the labour dimension of trafficking. These
instruments include:

• The ILO Weekly Rest Convention No. 13,

• The ILO Forty-Hour Week Convention No. 47,

• The ILO Reduction of Hours of Work Recommendation No. 116,

• The ILO Employment Service Convention No. 88 (ILO Convention No. 88),

• The ILO Employment Service Recommendation No. 83 (ILO Rec. No. 83),

• The ILO Equal Remuneration Convention No. 1000 (ILO Convention No. 100),

• The ILO Equal Remuneration Recommendation No. 90 (ILO Rec. No. 90),

• The ILO Weekly Rest (Commerce and Offices) Convention No. 106,

• The ILO Weekly Rest (Commerce and Offices) Recommendation No. 103,

• The ILO Discrimination (Employment and Occupation) Convention No. 111 (ILO Convention
No. 111),

• The ILO Discrimination (Employment and Occupation) Recommendation No. 111 (ILO Rec.
No. 111),

• The ILO Social Policy (Basic Aims and Standards) Convention No. 117,
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• The ILO Minimum Wage Fixing Convention No. 131,

• The ILO Minimum Wage Fixing Recommendation No. 135,

• The ILO Holidays with Pay (Revised) Convention No. 132,

• The ILO Workers' Housing Recommendation No. 115,

• The ILO Employment Policy Convention No. 122,

• The ILO Employment Policy Recommendation No. 122 and the Employment Policy
(Supplemental) Recommendation No. 169,

• The ILO Human Resources Development Convention No. 142,

• The ILO Human Resources Development Recommendation No. 150,

• The ILO Employment Promotion and Protection against Unemployment Convention No. 168,

• The ILO Employment Promotion and Protection against Unemployment Recommendation
No. 176,

• The ILO Private Employment Agencies Convention No. 181 (ILO Convention No. 181),

• The ILO Private Employment Agencies Recommendation No. 188 (ILO Rec. No. 188),

• The ILO Vocational Guidance Recommendation No. 87 and

• The ILO Vocational Training (Adults) Recommendation No. 88.

ILO Convention Nos. 88, 100, 111 and 181 and Recommendation Nos. 83, 90, 111 and 188 are
discussed in this chapter. The remaining instruments are listed for information purposes only and are
outside of the scope of this Resource Guide.

III. RIGHTS AND OBLIGATIONS UNDER THE UDHR APPLICABLE
TO THE LABOUR DIMENSION OF TRAFFICKING

The history, background, purpose, application and enforcement provisions of the UDHR are
discussed in Chapter 3. This discussion is limited to highlighting provisions of the UDHR that are
applicable to the labour dimension of trafficking. Trafficked persons are denied all of these rights.

A. Right to free choice of employment

Article 23(1) of the UDHR guarantees the right to free choice of employment. This means that
forced or compulsory labour is a violation of fundamental human rights. Trafficking in persons is often for
the purpose of forced or compulsory labour or services. Furthermore, practices which limit or compel
certain classes or categories of people to certain types of profession violate this right and increase
vulnerability to trafficking.

B. Right to work

Article 23(1) also guarantees the right to work. Denying people the right to work legally increases
vulnerability to trafficking as people shift to seek employment by non-legal means.

C. Right to just and favourable conditions of work

Article 23(1) further guarantees the right to just and favourable conditions of work. Trafficked
persons often work under conditions that are unjust and unfavourable, including long working hours
without breaks or days off and inhumane working conditions.
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D. Right to protection against unemployment

Article 23(1) further guarantees the right to protection against unemployment. Unemployment and
the resulting poverty are part of the context in which trafficking flourishes. If valid employment options
are unavailable, people will be forced to migrate either internally or externally, exposing them to risk of
trafficking. They may also be forced to seek employment under exploitative conditions that exposes them
to slavery like work and risk of trafficking.

E. Right to equal pay for equal work

Article 23(2) guarantees the right to equal pay for equal work, without any discrimination.
Women who are trafficked or are irregular or undocumented workers, they are often denied equal pay for
equal work. The denial of this right also increases vulnerability to trafficking.

F. Right to just and favourable remuneration

Article 23(3) guarantees the right to just and favourable remuneration sufficient to ensure for
one's self and one's family an existence worthy of human dignity, and supplemented, if necessary, by
other means of social protection.

G. Right to form and join trade unions

Article 23(4) of the UDHR guarantees the right to form and join trade unions for the protection of
one's interests.

H. Rights to leisure, limitations on working hours
and paid holidays

Article 24 of the UDHR guarantees the right to rest and leisure. This includes the right to
reasonable limitation of working hours and the right to periodic holidays with pay.

IV. RIGHTS AND OBLIGATIONS UNDER THE ICCPR APPLICABLE
TO THE LABOUR DIMENSION OF TRAFFICKING

The history, background, purpose, application and enforcement provisions of the ICCPR are
discussed in Chapter 3. This discussion is limited to highlighting provisions of the ICCPR that are
applicable to the labour dimension of trafficking. Trafficked persons are denied all of these rights.

A. Right to freedom from compulsory or forced labour

Article 8 of the ICCPR provides that no one shall be required to perform forced or compulsory
labour, except for hard labour lawfully imposed as punishment for a crime.

Forced or compulsory labour does not include work or service required of a person lawfully
detained or on conditional release from detention, military service or national service lawfully required of
conscientious objectors, service exacted in case of emergency or calamity threatening the life or well
being of the community or any work or service that forms part of normal civil service obligations.

B. Right to form and join trade unions

Article 22 guarantees the right to form and join trade unions for the protection of interests.
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V. RIGHTS AND OBLIGATIONS UNDER THE ICESCR APPLICABLE
TO THE LABOUR DIMENSION OF TRAFFICKING

The history, background, purpose, application and enforcement provisions of the ICESCR are
discussed in Chapter 3. This discussion is limited to highlighting provisions of the ICESCR that are
pertinent to the labour dimension of trafficking. Trafficked persons are denied all of these rights.

A. Right to work and right to the opportunity to gain a living
by work that is freely chosen or accepted

Article 6(1) of the ICESCR guarantees the right to work and the right to the opportunity to gain a
living by work that is freely chosen or accepted.

Article 6(2) requires States to take appropriate steps to safeguard this right, including:

• technical and vocational guidance and training programmes,

• policies and techniques to achieve steady economic, social and cultural development and

• full and productive employment under conditions safeguarding the fundamental political and
economic freedoms to the individual.

B. Right to enjoyment of just and favourable
conditions of work

Article 7 guarantees the right to the enjoyment of just and favourable conditions of work, including:

• Remuneration which provides all workers, as a minimum, with:

• Fair wages and equal remuneration for work of equal value without distinction of any kind,
in particular women being guaranteed conditions of work not inferior to those enjoyed by
men, with equal pay for equal work and

• A decent living for themselves and their families in accordance with the provisions of the
ICESCR;

• Safe and healthy working conditions;

• Equal opportunity for everyone to be promoted in his employment to an appropriate higher
level, subject to no considerations other than those of seniority and competence and

• Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as
well as remuneration for public holidays.

C. Right to form trade unions and join the
trade union of one's choice

Article 8(1 )(a) requires States to ensure the right of everyone to form trade unions and join the
trade union of his or her choice, subject only to the rules of the organization concerned, for the promotion
and protection of his economic and social interests. Article 8(1 )(a) further provides that no restrictions
may be placed on the exercise of this right other than those prescribed by law and which are necessary
in a democratic society in the interests of national security or public order or for the protection of the
rights and freedoms of others.

D. Rights of trade unions

Article 8(1 )(b) guarantees the right of trade unions to establish national federations or
confederations. Article 8(1 )(b) further guarantees the right of confederations trade unions to join
international trade-union organizations.
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Article 8(1 )(c) guarantees the right of trade unions to function freely and without limitation other
than those prescribed by law and which are necessary in a democratic society in the interests of national
security or public order or for the protection of the rights and freedoms of others.

E. Right to strike

Article 8(1 )(d) requires States to ensure the right to strike, provided that it is exercised in
conformity with the laws of the particular country.

F. Protection of pregnant women and mothers

Article 10(2) requires States to accord special protection to mothers during a reasonable period
before and after childbirth, and that during that period working mothers should be accorded paid leave or
leave with adequate social security benefits.

G. Protection of children and young persons from
economic and social exploitation

Article 10(3) requires States to protect children and young persons from economic and social
exploitation.

H. Prohibition of certain forms of child labour

Article 10(3) requires States to prohibit the employment of children and young persons in work
that is harmful to their morals or health or dangerous to life or likely to hamper their normal development.

I. Age limits for child labour

Article 10(3) requires States to set age limits below which the paid employment of child labour.

VI. OBLIGATIONS UNDER THE 1926 SLAVERY CONVENTION
APPLICABLE TO THE LABOUR DIMENSION

OF TRAFFICKING

The history, background, purpose, application and enforcement provisions of the Slavery Conven-
tion are discussed in Chapter 4. This discussion is limited to highlighting provisions of the Slavery
Convention that are applicable to the labour dimension of trafficking.

A. Forced or compulsory labour

Article 5 of the Slavery Convention requires States Parties to take all necessary measures to
prevent compulsory or forced labour from developing into conditions analogous to slavery. Article 5(1)
permits compulsory or forced labour that is exacted for public purposes.

VII. OBLIGATIONS UNDER THE 1956 SUPPLEMENTAL SLAVERY
CONVENTION APPLICABLE TO THE LABOUR DIMENSION

OF TRAFFICKING

The history, background, purpose, application and enforcement provisions of the Supplemental
Convention are discussed in Chapter 4. This discussion is limited to highlighting provisions of the
Supplemental Convention that are applicable to the labour dimension of trafficking.
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A. Complete abolition and abandonment institutions and
practices similar to slavery; Adoption of legislation

Article 1 of the Supplemental Convention requires States Parties to take all practicable and
necessary legislative and other measures to bring about progressively and as soon as possible the
complete abolition or abandonment of the following forms of exploitative labour:

• debt bondage (i.e. the status or condition arising from a pledge by a debtor of his personal
services or of those of a person under his control as security for a debt, if the value of those
services as reasonably assessed is not applied towards the liquidation of the debt or the
length and nature of those services are not respectively limited and defined);

• serfdom (i.e. the condition or status of a tenant who is by law, custom or agreement bound to
live and labour on land belonging to another person and to render some determinate service
to such other person, whether for reward or not, and is not free to change his status) and

• institutions and practices where children are sold or transferred for exploitation of them or
their labour (i.e. any institution or practice whereby a child or young person under the age of
18 years, is delivered by either or both of his natural parents or by his guardian to another
person, whether for reward or not, with a view to the exploitation of the child or young person
or of his labour).

VIII. ILO FORCED LABOUR CONVENTION NO. 29 OF 1930
AND ILO FORCED LABOUR (REGULATION)

RECOMMENDATION NO. 36 OF 1930

A. History and background

ILO Convention No. 29 is one of the most widely ratified of the ILO conventions.

ILO Recommendation No. 36 seeks to supplement ILO Convention No. 29 by stating the
principles which should guide the policy of States in endeavouring to avoid any indirect compulsion to
labour which would lay too heavy a burden on its people.

B. Purpose

ILO Convention No. 29 seeks to eliminate forced and compulsory labour.

C. Application

As a convention, ILO Convention No. 29 is legally binding on its parties.

D. Enforcement

State parties to any ILO Convention are required by the Constitution of the ILO to submit to the
International Labour Office annual reports detailing the measures, which have been adopted to give effect
to the relevant Convention (Constitution, article 22). The reports are to be submitted to organizations
representing workers and employers. The organizations representing workers and employers issue their
own observations on the state reports. The ILO is to be informed of the observations received by states.
States that have not ratified ILO conventions are required to submit a report detailing the state of their
law and their practice in regard to convention that has not been ratified (Constitution, article 19 (5)(e)).
The Director-General of the ILO summarizes the reports submitted by states to the International Labour
Conference.
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The ILO Committee of Experts on the Application of Conventions and Recommendations
examines state reports, domestic law and the comments issued by organizations representing workers
and employers. The Committee has authority to issue observations on state reports to the state
concerned and the International Labour Conference, to make recommendations and issue requests to
governments for replies. Member states and organizations representing employers and workers may
issue a complaint against a state party that is in breach of its obligations to an ILO convention.

E. Key definitions

Article 2(1) of ILO Convention No. 29 defines forced or compulsory labour as:

• work or service which is exacted from any person,

• under the menace of any penalty and

• for which the said person has not offered himself voluntarily.

Article 2(2) provides that forced or compulsory labour does not include the following:

• work or service exacted in virtue of compulsory military service laws for work of a purely
military character;

• any work or service which forms part of the normal civic obligations of the citizens of a fully
self-governing country;

• any work or service exacted from any person as a consequence of a conviction in a court of
law, provided that the said work or service is carried out under the supervision and control of
a public authority and that the said person is not hired to or placed at the disposal of private
individuals, companies or associations;

• any work or service exacted in cases of emergency, that is to say, in the event of war or of a
calamity or threatened calamity, such as fire, flood, famine, earthquake, violent epidemic or
epizootic diseases, invasion by animal, insect or vegetable pests, and in general any
circumstance that would endanger the existence or the well-being of the whole or part of the
population;

• minor communal services of a kind which, being performed by the members of the community
in the direct interest of the said community, can therefore be considered as normal civic
obligations incumbent upon the members of the community, provided that the members of the
community or their direct representatives shall have the right to be consulted in regard to the
need for such services.

F. Obligations under ILO Convention No. 29 and
recommendations under ILO Recommendation No. 36 applicable

to the labour dimension of trafficking

1. Recommendation on restrictions on flow of labour

Recommendation 36 recommends that States should take into consideration the desirability of
avoiding any restrictions on the voluntary flow of labour from one form of employment to another or from
one district to another which might have the indirect effect of compelling workers to take employment in
particular industries or districts, except where such restrictions are considered necessary in the interest of
the population or of the workers concerned. (Section III)

2. Suppression of forced or compulsory labour

Article 1 of ILO Convention No. 29 requires States to suppress the use of forced or compulsory
labour in all its forms within the shortest possible period.
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3. Penalties for forced or compulsory labour

Article 25 of ILO Convention No. 29 requires States to make the illegal exaction of forced or
compulsory labour punishable as a criminal offence. Article 25 also requires States to ensure that the
penalties imposed by law are really adequate and are strictly enforced.

4. Recourse to forced or compulsory labour

Article 1 of ILO Convention No. 29 provides that States may have recourse to forced or
compulsory labour for a transitional period for public purposes only and as an exceptional measure,
subject to the conditions and guarantees provided in the convention. However private employers are not
allowed to use forced or compulsory labour.

Recommendation 36 provides that when such recourse is resorted to all possible measures
should be taken to ensure that the imposition of such labour in no case leads indirectly to the illegal
employment of women and children in forced or compulsory labour. (Section III)

5. Dissemination of information

Article 23 of ILO Convention No. 29 requires States to issue complete and precise regulations
governing the use of forced or compulsory labour. Article 24 requires States to strictly apply these regulations.

Article 24 of ILO Convention No. 29 requires States to take measures to bring these regulations
to the knowledge of workers. ILO Recommendation No. 36 recommends that States provide copies of
regulations concerning forced or compulsory labour, as well as any other legal provisions or administrative
orders governing the employment of forced or compulsory labour, including any laws or administrative
orders concerning compensation or indemnification for sickness, injury to, or death of workers taken for
forced or compulsory labour. States should make this information available in relevant languages as well
as orally. The information should be widely exhibited and made available to workers and others at cost
price. (Section I)

IX. ILO ABOLITION OF FORCED LABOUR CONVENTION NO. 105 OF 1957

A. Background and purpose

ILO Convention No. 105 came about to address the growing use of forced labour for political
purposes despite the ratification of ILO Convention No. 29.

B. Obligation under ILO Convention No. 105 applicable
to the labour dimension of trafficking

ILO No. 105 requires States to suppress, not make use of and secure the immediate and
complete abolition of any form of forced or compulsory labour for the following purposes:

(a) as a means of political coercion or education or as a punishment for holding or expressing
political views or views ideologically opposed to the established political, social or economic
system;

(b) as a method of mobilizing and using labour for purposes of economic development;

(c) as a means of labour discipline;

(d) as a punishment for having participated in strikes; or

(e) as a means of racial, social, national or religious discrimination.

Practices of forced or compulsory labour for such purposes lead to migration in order to escape
such exploitation, increasing vulnerability to trafficking.
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X. ILO PROTECTION OF WAGES CONVENTION NO. 95 OF 1949 AND
PROTECTION OF WAGES RECOMMENDATION NO. 85 OF 1949

A. Purpose and application

ILO Convention No. 95 requires States to provide for "secure, full and prompt payment of wages
in a manner which affords protection against abuse".1

ILO Convention No. 95 applies to all persons to whom wages are paid or payable, especially
persons employed in manual labour, domestic service or similar work. (Article 2)

B. Obligations under ILO Convention No. 95 and
recommendations under ILO Recommendation No. 85

applicable to the labour dimension of trafficking

1. Definition of wages

Article 1 of ILO Convention No. 95 defines wages as:

• remuneration or earnings, however designated or calculated,

• capable of being expressed in terms of money and fixed by mutual agreement or by national
laws or regulations,

• which are payable in virtue of a written or unwritten contract of employment by an employer
to an employed person for work done or to be done or for services rendered or to be
rendered.

2. Payment of wages

Article 12 of ILO Convention No. 95 requires wages to be paid regularly. Upon termination of
employment, final settlement of all wages must be made.

3. Wages payable in money

Article 3 of ILO Convention No. 95 requires wages that
are payable in money to be paid only in legal tender, that is by
cash, cheque or money order. Article 3 requires States to
prohibit wages that are payable in money to be paid in the
form of promissory notes, vouchers or coupons, or in any other
form alleged to represent legal tender.

Wages paid in cash must be paid on working days at or near the workplace unless otherwise
provided by law, regulation, collective agreement or arbitration award or where another arrangement
known to the workers is more appropriate. (Article 13)

4. Wages payable in other forms

Certain wages are not required to be payable in money. Article 4 permits States to have national
laws or regulations, collective agreements or arbitration awards that authorise the partial payment of
wages in the form of allowances in kind with respect to industries or occupations where such allowances
is customary or desirable because of the nature of the industry or occupation concerned.

http://www.ilo.org/public/english/standards/norm/whatare/standards/condtra.htm.
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Article 4 of ILO Convention No. 95 provides that in cases in which partial payment of wages in
the form of allowances in kind is authorised, States are required to take appropriate measures to ensure
that (a) such allowances are appropriate for the personal use and benefit of the worker and his family;
and (b) the value attributed to such allowances is fair and reasonable. Wages may not be paid in the
form of liquor of high alcoholic content or of noxious drugs in any circumstances.

Article 7 of ILO Convention No. 95 permits employers to
operate services or to provide work stores selling goods for employees,
however the services or stores must be for the benefit of the
workers and not for the purpose of securing a profit. Such goods
and services must be sold at fair and reasonable prices. Workers
must be free from any coercion to make use of such stores or
services.

Employers may not limit in any manner the freedom of the worker to dispose of his wages.
(Article 6)

5. Deductions from wages

Article 8 of ILO Convention No. 95 prohibits
deductions to be made from wages except under
conditions prescribed by national laws or regulations
or fixed by collective agreement or arbitration award.
In the case of deductions from wages, States must
inform workers of the conditions under which and
the extent to which such deductions may be made.
(Article 8)

Recommendation 85 recommends States to take all necessary measures to limit deductions
from wages to the extent deemed to be necessary to safeguard the maintenance of the worker and his
family.

Deductions from wages to ensure a direct or indirect payment for the purpose of obtaining or
retaining employment, made by a worker to an employer or his representative or to any intermediary
(such as a labour contractor or recruiter) are prohibited. (Article 9)

6. Payment of wages to third parties and assignment

Article 5 of ILO Convention No. 95 requires
wages to be paid directly to the worker unless the
worker has agreed for payment to be made to another
person or entity or unless the State's laws or regula-
tions, collective agreement or arbitration award provide
for payment to be made to another.

Article 10 of ILO Convention No. 95 permits wages to be attached or assigned only in a manner
and within limits prescribed by national laws or regulations. States must protect wages against
attachment or assignment to the extent deemed necessary for the maintenance of the worker and his or
her family.
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7. Information to workers

Where necessary, States must take effective measures to ensure that workers are informed, in an
appropriate and easily understandable manner, of (a) the conditions in respect of wages under which they
are employed, both before they enter employment and when any changes take place, and (b) the
particulars of their wages for the pay period concerned, in so far as such particulars may be subject to
change at the time of each payment of wages. (Article 14)

Article 15 of ILO Convention No. 95 requires States to make the laws or regulations giving effect
to ILO Convention No. 95 available for the information of persons concerned.

8. Criminal and other liability

Article 15 of ILO Convention No. 95 requires States to prescribe adequate penalties or other
appropriate remedies for any violation of laws or regulations giving effect to ILO Convention No. 95.

XI. ILO MINIMUM WAGE FIXING CONVENTION NO. 131 OF 1970
AND MINIMUM WAGE FIXING RECOMMENDATION NO. 135 OF 1970

A. Background and purpose

ILO Convention No. 131 seeks to protect workers from excessively low wages.2 Recommenda-
tion 135 provides that "the fundamental purpose of minimum wage fixing should be to give wage earners
necessary social protection as regards minimum permissible levels of wages". (Section I) Recommenda-
tion 135 further provides that "minimum wage fixing should constitute one element in a policy designed
to overcome poverty and to ensure the satisfaction of the needs of all workers and their families".
(Section I)

B. Obligations under ILO Convention No. 131 and
recommendations under ILO Recommendation No. 135 applicable

to the labour dimension of trafficking

1. Establishment of minimum wages

Article 1 of ILO Convention No. 131 requires States to establish a system of minimum wages which
covers all groups of wage earners whose terms of employment are such that coverage would be appropriate.

2. Legal effect; no abatement

Article 2 of ILO Convention No. 131 provides that minimum wages shall have the force of law.
Minimum wages shall not be subject to abatement.

3. Criminal and other liability for failure to pay minimum wages

Article 2 of ILO Convention No. 131
makes persons who fail to apply minimum
wages liable to appropriate criminal or other
sanctions.

http://www.ilo.org/public/english/standards/norm/whatare/stndards/condtra.htm.
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4. Measures to ensure application of minimum wages provisions

Article 5 of ILO Convention No. 131 requires States to take appropriate measures, such as
adequate inspection reinforced by other necessary measures, to ensure the effective application of all
provisions relating to minimum wages. Recommendation 135 provides that such measures should
include the following:

• arrangements for giving publicity to minimum wage provisions in languages or dialects
understood by workers who need protection, adapted where necessary to the needs of
illiterate persons;

• the employment of a sufficient number of adequately trained inspectors equipped with the
powers and facilities necessary to carry out their duties;

• adequate penalties for infringement of the provisions relating to minimum wages;

• simplification of legal provisions and procedures, and other appropriate means of enabling
workers effectively to exercise their rights under minimum wage provisions, including the right
to recover amounts by which they may have been underpaid;

• the association of employers' and workers' organizations in efforts to protect workers against
abuses and

• adequate protection of workers against victimization.

XII. ILO EMPLOYMENT SERVICE CONVENTION NO. 88 OF 1948 AND
EMPLOYMENT SERVICE RECOMMENDATION NO. 83 OF 1948

A. Background and purpose

ILO Convention No. 88 requires States to provide free public employment services. The
availability of public employment services provides alternatives to unscrupulous private employment
agencies which may lead to trafficking. ILO Convention No. 88 is supplemented by Employment Service
Recommendation No. 83.

B. Obligations under ILO Convention No. 88 and
recommendations under ILO Recommendation No. 83

applicable to the labour dimension of trafficking

1. Maintenance of free public employment service

Article 1 of ILO Convention No. 88 requires States to maintain or ensure the maintenance of a
free public employment service.

2. Recommendation against referrals to employment
with sub-standard wages or conditions

Recommendation 83 (paragraph 12) recommends that the employment service should not refer
workers to employment in respect of which the wages or conditions of work fall below the standard
defined by law or prevailing practice

3. Recommendation against discrimination

Recommendation 83 (paragraph 12) recommends that the employment service should not, in referring
workers to employment, itself discriminate against applicants on grounds of race, colour, sex or belief.
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4. Measures to facilitate occupational mobility

Article 6(b)(i) of ILO Convention No. 88 requires States to take appropriate measures to facilitate
occupational mobility with a view to adjusting the supply of labour to employment opportunities in the
various occupations.

5. Measures to facilitate geographical mobility

Article 6(b)(ii) of ILO Convention No. 88 requires States to take appropriate measures to facilitate
geographical mobility with a view to assisting the movement of workers to areas with suitable employment
opportunities.

6. Measures to facilitate mobility between countries

Article 6(b)(iv) of ILO Convention No. 88 requires States to take appropriate measures to facilitate
any movement of workers from one country to another which may have been approved by the
governments concerned.

7. Recommended measures to facilitate mobility of labour

Recommendation 83 (paragraphs 14 through 20) recommends that the employment service take
the following measures to facilitate the mobility of labour necessary to achieve and maintain maximum
production and employment:

• collect and disseminate the fullest and most reliable information concerning employment
opportunities and working conditions in other occupations and areas and concerning living
conditions (including the availability of suitable housing accommodation) in such areas;

• furnish workers with appropriate information and advice designed to eliminate objections to
changing their occupation or residence;

• remove economic obstacles to geographical transfers which it considers necessary by such
means as financial assistance;

• assist the unemployment insurance and assistance authorities in defining and interpreting the
conditions in which available employment which is in an occupation other than the usual
occupation of an unemployed person or which requires the person to change his or her
residence should be regarded as suitable for him or her;

• assist the competent authorities in establishing and developing the programmes of training or
retraining courses (including apprenticeship, supplementary training and upgrading courses),
selecting persons for such courses and placing in employment persons who have completed
them and

• cooperate with other public and private bodies concerned with employment problems.
For this purpose the service should be consulted and its views taken into account by any
coordinating machinery concerned with the formation and application of policy relating to such
questions as:

• the distribution of industry;

• public works and public investment;

• technological progress in relation to production and employment;

• migration;

• housing;

• the provision of social amenities such as health care, schools and recreational facilities and

• general community organization and planning affecting the availability of employment.
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8. Recommended measures for international cooperation
among employment services

Recommendation 83 (paragraph 27(1)) recommends international cooperation among employment
services, including, as appropriate and practicable, and with the help, where desired, of the International
Labour Office (a) the systematic exchange of information and experience on employment service policy
and methods, either on a bilateral, regional or multilateral basis and (b) the organization of bilateral,
regional or multilateral technical conferences on employment service questions.

Recommendation 83 (paragraph 27(2)) recommends, in facilitating any movements of workers
approved in accordance with article 6 (b) (iv) of the ILO Convention No. 88, on the request of the national
authority directing the employment service and in cooperation where desired with the International
Labour Office, that the employment service (a) collect in cooperation, as appropriate, with other bodies
and organizations, information relating to the applications for work and the vacancies which cannot be
filled nationally, in order to promote the immigration or emigration of workers able to satisfy as far as
possible such applications and vacancies; and (b) cooperate with other competent authorities, national or
foreign, in preparing and applying intergovernmental bilateral, regional or multilateral agreements relating
to migration.

XIII. ILO EQUAL REMUNERATION CONVENTION NO. 100 OF 1951 AND
EQUAL REMUNERATION RECOMMENDATION NO. 90 OF 1951

A. Background and purpose

ILO Convention No. 100 is one of eight Fundamental ILO Conventions that are "fundamental to
the rights of human beings at work".3 ILO Convention No. 100 seeks to secure "equal conditions of
remuneration, benefits, social security and welfare services provided in connection with employment".4

B. Obligations under ILO Convention No. 100 and
recommendations under ILO Recommendation No. 90

applicable to the labour dimension of trafficking

1. Definition of remuneration

Article 1 of ILO Convention No. 100 defines remuneration as:

• the ordinary, basic or minimum wage or salary and

• any additional emoluments whatsoever,

• payable directly or indirectly,

• whether in cash or in kind,

• by the employer to the worker and

• arising out of the worker's employment.

2. Principle of equal remuneration for men and
women workers for work of equal value

Article 1 of ILO Convention No. 100 defines equal remuneration for men and women workers for
work of equal value as rates of remuneration established without discrimination based on sex.

3 http://www.ilo.org/public/english/standards/norm/whatare/fundam/index.htm.
4 http://www.ilo.org/public/english/standards/norm/whatare/stndards/women.htm.
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Article 2 of ILO Convention No. 100 requires States, by means appropriate to the methods in
operation for determining rates of remuneration, to (a) promote and (b) in so far as is consistent with such
methods, ensure the application to all workers of the principle of equal remuneration for men and women
workers for work of equal value.

Article 2 of ILO Convention No. 100 provides that States may apply this principle by means of:

• national laws or regulations;

• legally established or recognized machinery for wage determination;

• collective agreements between employers and workers or

• a combination of these various means.

Recommendation 90 recommends that, where appropriate in the light of the methods in operation
for the determination of rates of remuneration, States make provision by legal enactment for the general
application of the principle of equal remuneration for men and women workers for work of equal value.
(Paragraph 3 (1))

Recommendation 90 further recommends that States take all necessary and appropriate measures
to ensure that employers and workers are fully informed as to such legal requirements and, where
appropriate, advised on their application.

Finally, Recommendation 90 urges that States undertake such investigations as may be desirable
to promote the application of the principle of equal remuneration for men and women workers for work of
equal value.

3. Measures to assist women workers

Recommendation 90 (Paragraph 6) recommends that
States, in order to facilitate the application of the principle of equal
remuneration for men and women workers for work of equal value,
take appropriate action where necessary to raise the productive
efficiency of women workers by such measures as:

• ensuring that workers of both sexes have equal or equivalent facilities for vocational guidance
or employment counselling, for vocational training and for placement;

• taking appropriate measures to encourage women to use facilities for vocational guidance or
employment counselling, for vocational training and for placement;

• providing welfare and social services which meet the needs of women workers, particularly
those with family responsibilities, and financing such services from general public funds or
from social security or industrial welfare funds financed by payments made in respect of
workers without regard to sex; and

• promoting equality of men and women workers as regards access to occupations and posts
without prejudice to the provisions of international regulations and of national laws and
regulations concerning the protection of the health and welfare of women.

4. Promotion of public understanding

Recommendation 90 recommends States to make every effort to promote public understanding of
the grounds on which the principle of equal remuneration for men and women workers for work of equal
value should be implemented.
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XIV. ILO DISCRIMINATION (EMPLOYMENT AND OCCUPATION)
CONVENTION NO. 111 OF 1958 AND DISCRIMINATION
(EMPLOYMENT AND OCCUPATION) RECOMMENDATION

NO. 111 OF 1958

A. Background and purpose

ILO Convention No. 111 is another one of eight Fundamental ILO Conventions that are
"fundamental to the rights of human beings at work".5 ILO Convention No. 111 seeks to "guarantee
equality of opportunity and treatment in access to training, employment, promotion, organization and
decision-making".6 As explained in other chapters of the Resource Guide, trafficking in women is a form
of discrimination and discrimination leads to trafficking.

B. Obligations under ILO Convention No. 111 and
recommendations under ILO Recommendation No. 111

applicable to the labour dimension of trafficking

1. Definition of discrimination

Article 1 of ILO Convention No. 111 defines discrimination as including:

• any distinction, exclusion or preference

• made on the basis of race, colour sex, religion, political opinion, national extraction or social
origin

• which has the effect of nullifying or impairing equality of opportunity or treatment in employment
or occupation.

Discrimination also includes other distinctions, exclusions or preferences that have the effect of
nullifying or impairing equality of opportunity or treatment in employment or occupation as determined by
the State in consultation with employers' and workers' organizations and other appropriate bodies.
(Article 1(3))

Discrimination does not include:

• distinction, exclusion or preference in respect of a particular job based on its inherent
requirements,

• special measures of protection or assistance provided for in other ILO conventions or
recommendations or

• other special measures designed to meet the particular requirements of persons who,
for reasons such as sex, age, disability, family responsibilities or social or cultural status,
are generally recognized as requiring special protection or assistance. (Article 1(2) and
Article 5)

2. Definition of employment or occupation

The terms "employment or occupation" include access to vocational training, access to employ-
ment and to particular occupations, and terms and conditions of employment.

5 http://www.ilo.org/public/english/standards/norm/whatare/fundam/index.htm.
6 http://www.ilo.org/public/english/standards/norm/whatare/stndards/women.htm.
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3. National policy to promote equality of opportunity and treatment
in employment and occupation

Article 2 of ILO Convention No. 111 requires States to declare and pursue a national policy
designed to promote, by methods appropriate to national conditions and practice, equality of opportunity
and treatment in respect of employment and occupation, with a view to eliminating any discrimination in
respect of employment and occupation.

Recommendation 111 recommends that States formulate a national policy for the prevention of
discrimination in employment and occupation. This policy should be applied by means of legislative
measures, collective agreements between representative employers' and workers' organizations or in any
other manner consistent with national conditions and practice. (Paragraph 2)

Recommendation 111 (Paragraph 2) recommends that the national policy shall have regard to the
following principles:

• the promotion of equality of opportunity and treatment in employment and occupation is a
matter of public concern;

• all persons should, without discrimination, enjoy equality of opportunity and treatment in
respect of:

• access to vocational guidance and placement services,

• access to training and employment of their own choice on the basis of individual
suitability for such training or employment,

• advancement in accordance with their individual character, experience, ability and diligence,

• security of tenure of employment,

• remuneration for work of equal value and

• conditions of work including hours of work, rest periods, annual holidays with pay,
occupational safety and occupational health measures, as well as social security
measures and welfare facilities and benefits provided in connection with employment;

• government agencies should apply non-discriminatory employment policies in all their activities;

• employers should not practise or countenance discrimination in engaging or training any
person for employment, in advancing or retaining such person in employment, or in fixing
terms and conditions of employment; nor should any person or organization obstruct or
interfere, either directly or indirectly, with employers in pursuing this principle;

• in collective negotiations and industrial relations the parties should respect the principle of
equality of opportunity and treatment in employment and occupation, and should ensure that
collective agreements contain no provisions of a discriminatory character in respect of access
to, training for, advancement in or retention of employment or in respect of the terms and
conditions of employment;

• employers' and workers' organizations should not practise or countenance discrimination in
respect of admission, retention of membership or participation in their affairs.

4. Legislation in support of national policy

Article 3(b) of ILO Convention No. 111 requires States, by methods appropriate to national
conditions and practice, to enact such legislation as may be calculated to secure the acceptance and
observance of its national policy.

5. Education in support of national policy

Article 3(b) of ILO Convention No. 111 requires States, by methods appropriate to national
conditions and practice, to promote such educational programmes as may be calculated to secure the
acceptance and observance of its national policy.
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6. Repeal of laws and administrative provisions inconsistent
with national policy

Article 3(c) of ILO Convention No. 111 requires States, by methods appropriate to national
conditions and practice, to repeal any statutory provisions and modify any administrative instructions or
practices that are inconsistent with its national policy.

Recommendation 111 (Paragraph 4) recommends that States establish appropriate agencies
(to be assisted where practicable by advisory committees composed of representatives of employers' and
workers' organizations, where such exist, and of other interested bodies) for the purpose of promoting
application of the policy in all fields of public and private employment, and in particular:

• to take all practicable measures to foster public understanding and acceptance of the
principles of non-discrimination,

• to receive, examine and investigate complaints that the policy is not being observed and, if
necessary by conciliation, to secure the correction of any practices regarded as in conflict
with the policy and

• to consider further any complaints which cannot be effectively settled by conciliation and to
render opinions or issue decisions concerning the manner in which discriminatory practices
revealed should be corrected.

7. National authority in control of employment policy

Article 3(d) of ILO Convention No. 111 requires States, by methods appropriate to national
conditions and practice, to pursue its national policy in respect of employment under the direct control of
a national authority.

8. National authority in control of vocational and placement policy

Article 3(d) of ILO Convention No. 111 requires States, by methods appropriate to national
conditions and practice, to ensure observance of its national policy in the activities of vocational
guidance, vocational training and placement services under the direction of a national authority.

9. Cooperation

Recommendation 111 (Paragraph 9) recommends that there should be continuing cooperation
between the competent authorities, representatives of employers and workers and appropriate bodies to
consider what further positive measures may be necessary in the light of national conditions to put the
principles of non-discrimination into effect.

XV. ILO PRIVATE EMPLOYMENT AGENCIES CONVENTION
NO. 181 OF 1997 AND PRIVATE EMPLOYMENT AGENCIES

RECOMMENDATION NO. 188 OF 1997

A. Background and purpose

ILO Convention No. 181 seeks to protect workers who obtain employment through private
employment agencies and to regulate such agencies. Brokers and agents and others acting as private
employment agencies are often involved in trafficking in persons. ILO Convention No. 181 is supple-
mented by Private Employment Agencies Recommendation, No. 188 of 1997. ILO Convention No. 181
revises ILO Fee-Charging Employment Agencies Convention, No. 34 of 1933 and ILO Fee-Charging
Employment Agencies Convention (Revised), No. 96 of 1949.
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ILO Convention No. 181 applies to all private employment agencies and to all categories of
workers and branches of economic activity, except seafarers. (Article 2) States may also exclude, under
specific circumstances, and after consulting the most representative organizations of employers and
workers concerned, workers in certain branches of economic activity, or parts thereof, from the scope of
the convention or from certain of its provisions, provided that adequate protection is otherwise assured for
the workers concerned. (Article 2)

B. Obligations under ILO Convention No. 181 and recommendations
under ILO Recommendation No. 188 applicable

to the labour dimension of trafficking

1. Definition of private employment agency

Article 1(1) of ILO Convention No. 181 defines private employment agency as any natural or legal
person (excluding public authorities) that provides one or more of the following labour market services:

• matching offers of and applications for employment without becoming a party to the employment
relationships,

• employing workers with a view to making them available to a third party (known as a "user
enterprise") which assigns their tasks and supervises the execution of these tasks or

• other services relating to jobseeking, determined by the competent authority after consulting
the most representative employers and workers organizations, such as the provision of
information, that do not set out to match specific offers of and applications for employment.

2. Definition of workers

Article 1(2) of ILO Convention No. 181 provides that the term "workers" includes jobseekers.

3. Regulation of private employment agencies

Article 2 of ILO Convention No. 181 permits States, after consulting the most representative
organizations of employers and workers concerned, to prohibit, under specific circumstances, private
employment agencies from operating in respect of certain categories of workers or branches of economic
activity in the provision of one or more of the services referred to in Article 1(1).

Article 3(1) of ILO Convention No. 181 provides that the legal status of private employment
agencies be determined in accordance with national law and practice, and after consulting the most
representative organizations of employers and workers.

Article 3(2) requires States to determine the conditions governing the operation of private
employment agencies in accordance with a system of licensing or certification, except where they are
otherwise regulated or determined by appropriate national law and practice.

Recommendation 188 (paragraph 1(2)) recommends that where appropriate, national laws and
regulations applicable to private employment agencies be supplemented by technical standards, guide-
lines, codes of ethics, self-regulatory mechanisms or other means consistent with national practice.

4. No fees or costs to workers

Article 7 of ILO Convention No. 181
prohibits private employment agencies from
charging workers directly or indirectly, in
whole or in part, any fees or costs.
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5. Recommendation against advertising
for non-existent jobs

Recommendation 188 (paragraph 7) recommends States to combat unfair advertising practices
and misleading advertisements, including advertisements for non-existent jobs.

6. Recommendation against knowingly recruiting, placing or
employing workers for hazardous, abusive or discriminatory treatment

Recommendation 188 (paragraph 8(a)) recommends that private employment agencies should not
knowingly recruit, place or employ workers for jobs involving unacceptable hazards or risks or where they
may be subjected to abuse or discriminatory treatment of any kind.

7. Recommendation on information to migrant workers

Recommendation 188 (paragraph 8(b)) recommends private employment agencies to inform
migrant workers, as far as possible in their own language or in a language with which they are familiar, of
the nature of the position offered and the applicable terms and conditions of employment.

8. No discrimination

Article 5 of ILO Convention No. 181 requires States to ensure that private employment agencies
treat workers without discrimination on the basis of race, colour, sex, religion, political opinion, national
extraction, social origin, or any other form of discrimination covered by national law and practice, such as
age or disability, in order to promote equality of opportunity and treatment in access to employment and
to particular occupations.

Recommendation 188 (paragraph 9) recommends that States prohibit, or by other means prevent,
private employment agencies from drawing up and publishing vacancy notices or offers of employment in
ways that directly or indirectly result in discrimination on grounds such as race, colour, sex, age, religion,
political opinion, national extraction, social origin, ethnic origin, disability, marital or family status, sexual
orientation or membership of a workers organization.

Recommendation No. 188 (paragraph 10) recommends that private employment agencies be
encouraged to promote equality in employment through affirmative action programmes.

9. Adoption of legislation and other measures for the protection
of migrant workers

Article 8 of ILO Convention No. 181 requires States, after consulting the most representative
organizations of employers and workers, to adopt all necessary and appropriate measures, both within its
jurisdiction and, where appropriate, in collaboration with other Member States, to provide adequate
protection for and prevent abuses of migrant workers recruited or placed in its territory by private
employment agencies. These shall include laws or regulations that provide for penalties, including
prohibition of those private employment agencies which engage in fraudulent practices and abuses.

Recommendation 188 (paragraph 4) recommends States to adopt all necessary and appropriate
measures to prevent and to eliminate unethical practices by private employment agencies. These
measures may include laws or regulations which provide for penalties, including prohibition of private
employment agencies engaging in unethical practices.

Article 14(1) of ILO Convention No. 181 requires States to apply the provisions of this convention
by means of laws or regulations or by any other means consistent with national practice, such as court
decisions, arbitration awards or collective agreements.

212 I Combating Human Trafficking in Asia



Article 14(2) of ILO Convention No. 181 requires States to ensure supervision of the implementa-
tion of provisions to give effect to this convention by its labour inspection service or other competent
public authorities.

10. Adoption of bilateral agreements for the protection
of migrant workers

Article 8 of ILO Convention No. 181 requires States to consider concluding bilateral agreements
to prevent abuses and fraudulent practices in recruitment, placement and employment of workers who are
recruited in one country for work in another.

11. Measures to ensure no use or supply of child labour
by private employment agencies

Article 9 of ILO Convention No. 181 requires States to take measures to ensure that child labour
is not used or supplied by private employment agencies.

12. Measures to ensure right to freedom of association
and collective bargaining

Article 4 of ILO Convention No. 181 requires States to take measures to ensure that the workers
recruited by private employment agencies providing the services referred to in article 1 are not denied the
right to freedom of association and the right to bargain collectively.

13. Measures to ensure adequate protection
of workers

Article 11 of ILO Convention No. 181 requires States, in accordance with national law and
practice, to take the necessary measures to ensure adequate protection for workers employed by private
employment agencies with a view to make them available to third parties, in relation to:

• freedom of association,

• collective bargaining,

• minimum wages,

• working time and other working conditions,

• statutory social security benefits,

• access to training,

• occupational safety and health,

• compensation in case of occupational accidents or diseases,

• compensation in case of insolvency and protection of workers claims and

• maternity protection and benefits, and parental protection and benefits.

Recommendation 188 (paragraph 5) recommends that workers employed by private employment
agencies, where appropriate, have a written contract of employment specifying their terms and conditions
of employment. As a minimum requirement, these workers should be informed of their conditions of
employment before the effective beginning of their assignment.
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14. Machinery and procedures to investigate complaints abuses
and investigations of complaints

Article 10 of ILO Convention No. 181 requires States to ensure that adequate machinery and
procedures, involving as appropriate the most representative employers and workers organizations, exist
for the investigation of complaints, alleged abuses and fraudulent practices concerning the activities of
private employment agencies.

15. Remedies for violation

Article 14(3) of ILO Convention No. 181 requires States to provide for and effectively apply
adequate remedies, including penalties where appropriate, in case of violations of the convention.
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CHAPTER 8:

GENDER SPECIFIC INSTRUMENTS -
THE CONVENTION ON THE ELIMINATION OF ALL FORMS

OF DISCRIMINATION AGAINST WOMEN

I. INTRODUCTION

The Convention on the Elimination of All Forms of Discrimination against Women (the CEDAW
Convention or the Convention) is the sole binding international legal instrument specifically designed to
protect women from continuing discrimination and human rights violations.

The strength of the CEDAW Convention lies in its framework of non-discrimination. When
trafficking in women is framed as discrimination, the Convention, taken holistically, provides protection
through different articles.

Trafficking in women constitutes discrimination against women requiring States Parties to take
action under the entire framework of the CEDAW Convention. Additionally, Article 6 of the Convention
specifically requires States Parties to "take all appropriate measures, including legislation, to suppress all
forms of traffic in women and exploitation of prostitution of women".

II. HISTORY AND BACKGROUND

The CEDAW Convention was adopted by the General Assembly of the United Nations in
December 1979 based on a draft elaborated by the Commission on the Status of Women. The
Convention quickly entered into force in 1981 after 20 states deposited their instruments of ratification or
accession with the Secretary-General. As of the publication of this Resource Guide, 172 States have
ratified the CEDAW Convention, making it the second-most ratified convention after the Convention on
the Rights of the Child. However, due to the nature of some of the provisions, the CEDAW Convention
is also the convention with the largest number of reservations.

III. PURPOSE

The CEDAW Convention aims at guaranteeing full protection of women's human rights. It is the
starting point for eliminating discrimination against women in all spheres of life, in the family, in the
community and in the workplace. It ensures equal participation in political and public life and aims at
lifting cultural and traditional burdens placed on women. By emphasizing the position of women both in
public and private life, the CEDAW Convention recognizes that women encounter discrimination in law
and in fact in all aspects of life. As such, it is the first human rights treaty that goes beyond imposing
state obligations in the field of public life to require State Parties to undertake a series of measures to
ensure equality in private life. By outlining specific measures to be taken by States Parties to achieve
this equality, the Convention provides States Parties with an agenda for action at the national level and is
thus more than simply an international bill of rights for women. As a result, the CEDAW Convention is a
unique tool to ensure full and equal participation and enjoyment of rights of women in all spheres of life,
thus reducing their vulnerability to abuse and exploitation.
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The CEDAW Convention recognizes women's rights as human rights, recalling in its preamble
that "discrimination against women violates the principles of equality of rights and respect for human
dignity". The Convention obligates State Parties to eliminate discrimination as it exists in the law ("de
jure") and in practice ("de facto"), as well as private and public, direct and indirect, including taking action
at the national level to adopt measures to ensure the rights of women. States Parties also have an
obligation to report on the legislative, judicial, administrative and other measures adopted to give effect to
the Convention and on the progress made.

IV. APPLICABILITY AND ENFORCEMENT

As a convention, the CEDAW Convention is legally binding upon its State Parties.

A. The CEDAW Committee

The Committee on the Elimination of Discrimination against Women (the CEDAW Committee or
the Committee) was established by the CEDAW Convention to monitor the implementation of the CEDAW
Convention. The CEDAW Committee considers the reports required of States Parties under the
Convention. Article 21 of the Convention permits the Committee to make suggestions and general
recommendations based on the examination of these State reports. As such, the CEDAW Committee
drafts General Recommendations or statements on the meaning of the CEDAW Convention provisions
and on what kind of information should be included in State reports. These General Recommendations
deal with issues related to specific articles that have been noted as a concern during consideration of
States Parties reports and on Convention-related issues, such as the impact of reservations. In practice,
these General Recommendations are made to all States Parties on specific measures as warranted by
the Convention. The CEDAW Convention currently has 24 General Recommendations.

B. The CEDAW Optional Protocol

In October 1999, the General Assembly of the United Nations adopted the Optional Protocol to
the Convention of the Elimination of All Forms of Discrimination against Women (the CEDAW Optional
Protocol or the Protocol) to establish communication and inquiry procedures to address violations of the
CEDAW Convention. Prior to the Optional Protocol, the reporting requirement was the only monitoring
mechanism of the Convention. The Protocol entered into force on 22 December 2000, and as of the
publication of this Resource Guide has 44 States Parties. Only States Parties to the Convention can be
party to the Protocol.

V. KEY PROVISIONS

This section aims to demonstrate a methodology for the application and use of the CEDAW
Convention to address the problem of trafficking in women. The approach to take is not to look for
answers in individual articles but to approach the problem as an issue of discrimination. The CEDAW
Committee also through its jurisprudence, made explicit in General Recommendation 19, and its review of
state party reports has clarified the links between the CEDAW Convention and trafficking in women.

The CEDAW Convention identifies specific areas of life where women do not yet enjoy full
equality with men. The CEDAW Convention highlights measures to be undertaken by States Parties to
end discrimination in 14 substantive articles covering three aspects of the life of women. In short, these
are civil and political rights and the legal status of women, reproductive rights and non-discrimination on
the basis of culture and tradition. By ratifying the CEDAW Convention, States Parties chose to be bound
by these obligations. A substantial amount of these obligations are relevant to combating trafficking when
it is placed within the framework of discrimination.
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A. Discrimination under the CEDAW Convention

Article 1 of the CEDAW Convention explains the concept of discrimination:

"For the purposes of the present Convention, the term "discrimination against women" shall mean
any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose
of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their
marital status, on a basis of equality of men and women, of human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other field."

This definition spells out in detail the meaning of discrimination against women. It highlights
three ways in which different treatment on the grounds of gender can constitute discrimination:

• Intentional or unintentional disadvantaging treatment,

• Different treatment leading to non-recognition of human rights of women both in the private
and public sphere or

• Different treatment preventing women from exercising their human rights both in the private
and public spheres.

As a result, any act of restriction, exclusion or distinction, whether intentional or unintentional,
private or public, that impedes the recognition of women's human rights or denies women the exercise of
any such right is discrimination.

B. Article 6 of the CEDAW Convention

To realize the full protection and enjoyment of human rights of women, article 6 of the CEDAW
Convention requires State Parties to undertake measures to suppress trafficking in women and exploita-
tion of prostitution of women, as this denies the enjoyment of their human rights.

Article 6 of the Convention provides the following:

"States Parties shall take all appropriate measures, including legislation, to suppress all forms of
traffic in women and exploitation of prostitution of women."

Article 6 spells out obligations placed on State Parties to take action in various areas, including,
but not limited to, passing and implementing national legislation. The State obligations extend to other
areas such as law enforcement. States are also required to take action to address underlying issues and
root causes of trafficking and exploitation, for instance social and economic factors that render women
vulnerable to exploitation.

However, to guarantee a multifaceted approach to combating trafficking, it is recommended not to
make use of one particular Convention provision alone, but to place the problem of trafficking in women
within the wider context of discrimination against women and use the CEDAW Convention as a whole.

C. Trafficking in women is a form of discrimination

In order to apply the multifaceted approach it must be established that trafficking in women is
indeed a form of discrimination. Consequently, it is necessary to establish which rights of women are
denied or infringed over the course of the trafficking cycle. Breaking down the trafficking cycle into
separate human rights violations reveals which human rights of women are infringed when, for instance,
women are deceived or lured into leaving their home out of economic despair or simply have no other
option, when their passports are seized and they are forced to perform a job they never wanted or
subject to conditions to which they never agreed. This process, in turn, reveals a wide range of
remedies. The comprehensiveness of CEDAW becomes an appropriate instrument to address the wide-
ranging issues that need to be tackled when dealing with trafficking.
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In establishing which rights are violated during the course of being trafficked, it is useful to turn to
the General Recommendations of the CEDAW Committee. General Recommendation No. 19 covers the
issue of gender-based violence - a human rights violation not explicitly included in the Convention.
Paragraphs 6 and 7 of General Recommendation No. 19 clarify, however, that all forms of gender-based
violence constitute discrimination. Paragraphs 6 and 7 also spell out the rights denied to women when
they experience gender-based violence.

Paragraph 6 of General Recommendation No. 19 provides as follows:

"The Convention in article 1 defines discrimination against women. The definition of discrimina-
tion includes gender-based violence, that is, violence that is directed against a woman because
she is a woman or that affects women disproportionately. It includes acts that inflict physical,
mental or sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty.
Gender-based violence may breach specific provisions of the Convention, regardless of whether
those provisions expressly mention violence."

Trafficking in women constitutes discrimination against women in the form of gender-based
violence as defined in Paragraph 6 of General Recommendation No. 19. Paragraph 6 defines gender-
based violence as "violence that is directed against a woman because she is a woman or that affects
women disproportionately". Violence under Paragraph 6 includes "acts that inflict physical, mental or
sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty". Trafficking in
women is by definition violence as it includes all of these elements. Trafficking in women is also gender-
based violence. The violence perpetrated against women in trafficking specifically targets women
because they are women and affects women disproportionately. Consequently, the Convention as a whole
applies to trafficking in women regardless of whether its provisions specifically mention violence, or
trafficking.

Additionally, Paragraph 7 of General Recommendation No. 19 provides as follows:

"Gender-based violence, which impairs or nullifies the enjoyment by women of human rights and
fundamental freedoms under general international law or under human rights conventions, is
discrimination within the meaning of article 1 of the Convention. These rights and freedoms
include:

(a) The right to life,

(b) The right not to be subject to torture or to cruel, inhuman or degrading treatment or
punishment,

(c) The right to equal protection according to humanitarian norms in time of international or
internal armed conflict,

(d) The right to liberty and security of the person,

(e) The right to equal protection under the law,

(f) The right to equality in the family,

(g) The right to the highest standard attainable of physical and mental health and

(h) The right to just and favourable conditions of work.

Trafficking in women also constitutes discrimination against women in the form of gender-based
violence as defined in Paragraph 7 of General Recommendation No. 19. Paragraph 7 provides that
"gender-based violence, which impairs or nullifies the enjoyment by women of human rights and
fundamental freedoms under general international law or under human rights conventions, is discrimina-
tion" under article 1 of the Convention. During the process of trafficking in women, most if not all of the
rights described in Paragraph 7 are violated. As such, trafficking constitutes discrimination against
women under the Convention. Consequently, many articles of the Convention are applicable in relation to
the rights violated.
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D. CEDAW Convention articles relevant to trafficking in women

In order to identify which articles of the Convention are relevant to trafficking in women, it is
necessary to look at the different levels of discrimination that constitute trafficking and closely analyze the
circumstances surrounding and contributing to trafficking. Women experience discrimination during three
distinct stages of the trafficking cycle: before, in terms of the immediate and the deep rooted causes of
trafficking; during, in terms of the manifestations of abuse that women face while they are trafficked; and
after, in terms of the inadequate remedies for victims and survivors.

Discrimination is evident in each of these aspects and each has to be addressed in a comprehen-
sive manner. This approach prevents reducing the actions to combat trafficking to the immediate issues
of rescue, repatriation and rehabilitation but instead focuses attention at the social context that facilitates
trafficking. It also focuses attention on the long-term issues of discrimination resulting in the denial of life
chances to women that perpetuates the vulnerability of women to trafficking.

The denial-of-rights-approach compels not only the provision of services for the relief and
rehabilitation of trafficked women, but also the taking of additional punitive action against those
responsible for the denial of rights and draws on accountability of those obligated to be duty holders to
prevent trafficking, to punish traffickers and to provide other forms of remedies for survivors of trafficking.
This approach is crucial for the deterrence of trafficking. If programmes to combat trafficking stop at
rescue and rehabilitation initiatives, then nothing is being done about the nexus of collusion between law
enforcers, traffickers, state officials and receivers of trafficked persons, acting with impunity. The fact that
nothing is done about them gives them the power to continue their criminal activity. Secondly, as a
long-term measure, it is also imperative to engage in advocacy that will focus on the larger issue of the
disadvantaged position of women such as their unmet needs for economic independence and their
devaluation that put them at risk of being trafficked.

Hence not only do we have to view trafficking in itself as discrimination but we also have to
consider the discrimination that women face because they are women, which intensifies their vulnerability
to trafficking. The CEDAW has great relevance when this approach is taken.

E. Factors and circumstances to address

What are the concrete issues to consider? The Foundation for Women and The Global Alliance
against Traffic in Women, both based in Thailand, have mentioned the following factors and circum-
stances that need to be addressed. They include factors contributing to the vulnerable circumstances of
women which increase their risk of being trafficked, such as abusive brokerage practices and deception
during recruitment for work, abusive and exploitative work conditions, lack of support services for
repatriation, and issues to be addressed regarding asylum seekers in receiving countries.

Factors and circumstances to be addressed in
combating trafficking of women

1. Causes of female labour migration and women entering the sex industry

• Development of urban centered industrial and service sectors, leaving rural sectors underdeveloped

• Traditional ideology and roles of women that emphasize familial responsibility for women

• Limited employment opportunities and gendered division of labour

• Desperate economic situation in countries of transition

• Demand for services in the sex industry

• Double standards in society that value chastity in women

• Violence in the family and failed marriages

Gender Specific Instruments - CEDAW I 221



2. Factors that facilitate trafficking: vulnerable circumstances of women

• Lack of social support for women in difficult circumstances

• Difficulties of obtaining contracts through official channels for women

• Lack of information and understanding about the risks

• Complicity of government officials

3. Forms of abuses

• Deception and or coercion during recruitment

• Abuse during transportation: increased vulnerability to psychological and physical violence
because of false travel documents and violations of immigration laws

• Abuse in the country of destination: increased vulnerability because of debt bondage, physical
and psychological violence, exploitative terms and conditions of work, coercion, health problems,
subjection to racism and prejudice, enhanced vulnerability to arrest and deportation, threat of
detention

• Lack of support and protection, lack of legal assistance, criminal liability of trafficked women for
illegal entry, stay and employment but lack of criminal liability for illegal employers, problems
returning home when stateless

4. Problems upon returning home

• Social stigma

• Financial problems

• Difficulties reintegrating into family

• Lack of physical security - fear of retaliation of the syndicate

• Lack of social support services

• Lack of skills and/or employment opportunities

VI. OBLIGATIONS UNDER THE CEDAW CONVENTION
APPLICABLE TO TRAFFICKING IN WOMEN

All of the above issues, including economic, social and cultural factors relevant for effective
prevention and successful repatriation, are part and parcel of the problems pertaining to trafficking
against women. Therefore, the obligation to eliminate discrimination against women placed on State
parties by the CEDAW Convention is applicable in its entirety. The following section sets forth many of
the obligations under the Convention applicable to trafficking in women.

A. Public and private action

Article 2 of the CEDAW Convention states in part:

"State Parties condemn discrimination against women in all its forms, agree to pursue by all
appropriate means and without delay a policy of eliminating discrimination against women and, to
this end, undertake:

(e) To take all appropriate measures to eliminate discrimination against women by any person,
organization or enterprise"

The prohibition of discrimination under the CEDAW Convention is not restricted to action by or on
behalf of the State. Rather, the state is required to ensure there is no discrimination by any person,
organization or enterprise - thereby extending state obligation into the private sphere of life.
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B. Measures against discrimination

Article 2 of the CEDAW Convention also states in part:

"State Parties condemn discrimination against women in all its forms, agree to pursue by all
appropriate means and without delay a policy of eliminating discrimination against women and, to
this end, undertake:

(e) To take all appropriate measures, including legislation, to modify or abolish existing laws,
regulations, customs and practices which constitute discrimination against women"

In the context of trafficking, State Parties have the responsibility to take action against all acts of
abuse perpetrated by recruiting agents and unscrupulous employers, among other things.

C. Measures to ensure the full development and advancement of
women and acceleration of women's de facto equality

Article 3 of the CEDAW Convention requires States to "take in all fields, in particular in the
political, social, economic and cultural fields, all appropriate measures, including legislation, to ensure the
full development and advancement of women, for the purpose of guaranteeing them the exercise and
enjoyment of human rights and fundamental freedoms on a basis of equality with men".1

In the context of combating trafficking, such measures would include, for example, public
information campaigns on the risks of trafficking and other preventive measures and extend to providing
adequate support services for rehabilitation of victims and survivors of trafficking, half way houses and
other refuges.

D. Elimination of views of women's inferiority

Article 5 of the CEDAW Convention requires States to take all appropriate measures:

(a) To modify the social and cultural patterns of conduct of men and women, with a view to
achieving the elimination of prejudices and customary and all other practices which are
based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped
roles for men and women and

(b) To ensure that family education includes a proper understanding of maternity as a social
function and the recognition of the common responsibility of men and women in the
upbringing and development of their children, it being understood that the interest of the
children is the primordial consideration in all cases.

Article 5 reflects the recognition that even if women's legal status is equal to that of men's, there
is another level of discrimination which has to be eliminated: discrimination in the private sphere through
adherence to cultural stereotypes and social patterns of behaviour.

E. Measures against traffic in women and
exploitation of traffic in women

Article 6 of the CEDAW Convention requires States to take all appropriate measures, including
legislation, to suppress all forms of traffic in women and exploitation of prostitution of women.

1 Article 4 of the CEDAW Convention provides that adoption of "temporary special measures aimed at accelerating de facto
equality between men and women shall not be considered discrimination as defined in the present Convention, but shall
in no way entail as a consequence the maintenance of unequal or separate standards; these measures shall be
discontinued when the objectives of equality of opportunity and treatment have been achieved".
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In assessing compliance with the article, the following questions should be considered:2

F. Nationality

Article 9 of the CEDAW Convention requires States to "grant women equal rights with men to
acquire, change or retain their nationality". Article 9 further requires States to "ensure in particular that
neither marriage to an alien nor change of nationality by the husband during marriage shall automatically
change the nationality of the wife, render her stateless or force upon her the nationality of the husband".
Finally, article 9 requires States to grant women equal rights with men with respect to the nationality of
their children.

Lack of nationality or citizenship is one of the main factors leading to vulnerability to trafficking.3

Ensuring the rights of women with respect to themselves and their children will help combat trafficking.

2 Taken from Assessing the Status of Women: A Guide to Reporting Under the Convention on the Elimination of All Forms
of Discrimination against Women, United Nations, 2000, p. 20.

3 David A. Feingold, Trading Women Documentary Film, Ophidian Films, 2003.
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G. Elimination of discrimination in education

Article 10 of the CEDAW Convention requires States to "take all appropriate measures to
eliminate discrimination against women in order to ensure them equal rights with men in the field of
education ..." Article 10 also sets forth particular conditions that States must ensure.

In the context of combating trafficking, if women are not provided with educational opportunities
or the effective right to pursue educational opportunities they will be more vulnerable to trafficking
because their lack of education will make them ineligible for non-exploitive forms of work. Furthermore, if
women are not allowed to attend school they will be sent into the labour force without adequate training
and will be vulnerable to exploitative work conditions.

H. Elimination of discrimination in employment

Article 11 of the CEDAW Convention requires States to "take all appropriate measures to
eliminate discrimination against women in the field of employment ..." Article 11 also sets forth particular
rights that States must ensure.

In the context of combating trafficking, such measures include, for example, ensuring that
employment and advancement opportunities and equal pay and benefits are available to women,
providing vocational training to women, providing social security benefits, and providing maternity and
child care benefits. If women are not given equal opportunities and their rights ensured in the legitimate
employment sector they will be vulnerable to exploitation in the illegal sector.

I. Elimination of discrimination in health care

Article 12 of the CEDAW Convention requires States to "take all appropriate measures to
eliminate discrimination against women in the field of health care ..." Article 12 also sets forth particular
rights that States must ensure.

In the context of trafficking, trafficked women are often deprived of access to health care.

J. Elimination of discrimination in other areas
of economic and social life

Article 13 of the CEDAW Convention requires States to "take all appropriate measures to
eliminate discrimination against women in other areas of economic and social life ..." Article 13 also sets
forth particular rights that States must ensure.

In the context of combating trafficking, such measures include, for example, providing women
with financial opportunities, such as access to credit and inheritance rights. If women do not have equal
access to financial resources they will be more vulnerable to trafficking.

K. Elimination of discrimination against women
in rural areas

Article 14 of the CEDAW Convention requires States to "take all appropriate measures to
eliminate discrimination against women in rural areas in order to ensure, on a basis of equality of men
and women, that they participate in and benefit from rural development ..."

Many women become trafficked in the process of economic migration from rural to urban areas.
Improving the livelihood of rural women will decrease their vulnerability to trafficking. In the context of
combating trafficking, measures under article 14 include, for example, providing women access to social
security, providing women all forms of training and education, enabling women to have equal access to
economic opportunities and resources including funding and marketing.
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L. Equality before the law

Article 15 of the CEDAW Convention requires States to accord women equality with men before the
law, including according women the same legal capacity as men in civil matters, and the same opportunities
to exercise their legal capacity; deeming null and void all contracts or other private legal instruments that
restrict the legal capacity of women; and according women the same rights as men regarding the law
relating to movement of persons and the freedom to choose their residence and domicile.

In the context of combating trafficking, such measures include, for example, ensuring that
measures to combat trafficking do not violate women's migration rights. Additionally, ensuring the
equality of women before the law also reduces their vulnerability to trafficking.

M. Elimination of discrimination in marriage and family relations

Article 16 of the CEDAW Convention requires States to "take all appropriate measures to eliminate
discrimination against women in all matters relating to marriage and family relations ..." In particular,
Article 16 requires States to ensure, on a basis of equality of men and women, the same right to enter
into marriage and the same right freely to choose a spouse and to enter into marriage only with their free
and full consent, among other things. Article 16 also provides that the betrothal and the marriage of a
child shall have no legal effect, and all necessary action, including legislation, shall be taken to specify a
minimum age for marriage and to make the registration of marriages in an official registry compulsory.

In the context of combating trafficking, such measures will reduce the vulnerability of women and
children to trafficking in the form of forced marriage and child marriage.

VII. OBLIGATIONS UNDER GENERAL RECOMMENDATION NO. 19
APPLICABLE TO TRAFFICKING IN WOMEN

In addition, sections of General Recommendation No. 19 have great relevance and applicability
in establishing measures to be taken in combating trafficking. Reference to General Recommendation
No. 19 is important because it identifies a range of specific actions that need to be taken by States to
fulfil their obligations to respect, protect and fulfill women's rights. The provisions of General Recommen-
dation No. 19 complement the statement of rights and obligations contained in the CEDAW Convention,
for instance, the definition of discrimination, and the importance of articles 2 (e) and (f), 3, 4 and 5 of the
CEDAW Convention are reinforced in paragraphs 7, 9, 10 and 11 of General Recommendation No. 19.
Additional relevant provisions of General Recommendation No. 19 are discussed below.

A. Relation of poverty and unemployment to trafficking

Paragraph 14 of General Recommendation No. 19 provides that poverty and unemployment
increase opportunities for trafficking in women. Paragraph 15 goes on to provide that "poverty and
unemployment force many women, including young girls, into prostitution. Prostitutes are especially
vulnerable to violence because their status, which my be unlawful, tends to marginalize them. They need
the equal protection of laws against rape and other forms of violence".

B. New forms of exploitation, recruitment for
domestic labour and sex tourism incompatible with

the concept of equal rights

Paragraph 14 of General Recommendation No. 19 also recognizes that new forms of trafficking
exist such as sex tourism, the recruitment of domestic labour from developing countries to work in
developed countries, and organized marriages between women from developing countries and foreign
nationals. The CEDAW Committee considers these practices "incompatible with the equal enjoyment of
rights by women and with respect for their rights and dignity". In addition, they put women at risk of
violence and abuse.
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C. Relation of armed conflict and the occupation
of territories to trafficking

Paragraph 16 of General Recommendation No. 19 provides that "wars, armed conflicts and the
occupation of territories often lead to increased prostitution, trafficking in women and sexual assault of
women, which require specific protective and punitive measures".

D. Measures to overcome gender-based violence

Paragraph 24(a) of General Recommendation No. 19 recommends that States "take appropriate
and effective measures to overcome all forms of gender-based violence, whether by public or private act".
This would include measures against trafficking in women, as it is a form of gender-based violence.

E. Adequate legal protection

Paragraph 24(b) of General Recommendation No. 19 recommends that States "ensure that laws
against family violence and abuse, rape, sexual assault and other gender-based violence give adequate
protection to all women, and respect their integrity and dignity".

F. Victim protection and support

Paragraph 24(b) of General Recommendation No. 19 recommends that States provide appropriate
protective and support services for victims.

G. Training of judicial, law enforcement and other public officials

Paragraph 24(b) of General Recommendation No. 19 provides that gender-sensitive training of
judicial and law enforcement officers and other public officials is essential for the effective implementation
of the Convention.

H. Statistics and research

Paragraph 24(c) of General Recommendation No. 19 recommends that States "encourage the
compilation of statistics and research on the extent, causes and effects of violence, and on the
effectiveness of measures to prevent and deal with violence". This would include statistics and research
relating to trafficking in women.

I. Media

Paragraph 24(d) of General Recommendation No. 19 recommends that States take effective
measures to ensure that the media respect and promote respect for women. This would include ensuring
that the dignity and identity of victims of trafficking is protected.

J. Attitudes, customs and practices that perpetuate
violence against women

Paragraph 24(e) of General Recommendation No. 19 recommends that States identify in their
reports the nature and extent of attitudes, customs and practices that perpetuate violence against women
and the kinds of violence that result. This would include factors that perpetuate trafficking in women.

Paragraph 24(f) of General Recommendation No. 19 recommends that States take effective
measures "to overcome these attitudes and practices. States should introduce education and public
information programmes to help eliminate prejudices that hinder women's equality".
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K. Measures against violence against women

Paragraph 24(e) of General Recommendation No. 19 also recommends that States "report on the
measures that they have undertaken to overcome violence and the effect of those measures". This
would include measures to combat trafficking in women.

Paragraph 24(p) of General Recommendation No. 19 provides that measures to protect women
from violence should include training and employment opportunities and the monitoring of the
employment conditions of domestic workers.

L. Preventative and punitive measures against
trafficking and sexual exploitation

Paragraph 24(g) of General Recommendation No. 19 provides that specific preventive and
punitive measures are necessary to overcome trafficking and sexual exploitation.

M. Measures to protect women engaged in
prostitution or subject to trafficking and other forms

of sexual exploitation

Paragraph 24(h) of General Recommendation No. 19 provides that States should describe in their
reports "the extent of all these problems and the measures, including penal provisions, preventive and
rehabilitation measures that have been taken to protect women engaged in prostitution or subject to
trafficking and other forms of sexual exploitation. The effectiveness of these measures should also be
described".

N. Complaints procedures and remedies

Paragraph 24(i) of General Recommendation No. 19 provides that effective complaints procedures
and remedies, including compensation, should be provided.

O. Victim support services

Paragraph 24(k) of General Recommendation No. 19 provides that States should establish
support services specially trained health workers, rehabilitation and counselling for victims of family
violence, rape, sexual assault and other forms of gender-based violence, and refugees.

P. Rural women

Paragraph 24(k) of General Recommendation No. 19 provides that States should "ensure that
services for victims of violence are accessible to rural women and that where necessary special services
are provided to isolated communities".

Paragraph 24(q) of General Recommendation No. 19 provides that States should "report on the
risks to rural women, the extent and nature of violence and abuse to which they are subject, their need
for and access to support and other services and the effectiveness of measures to overcome violence".

Q. Protection

Paragraph 24(t) of General Recommendation No. 19 provides that States should take all legal
and other measures that are necessary to provide effective protection of women against gender-based
violence, including:
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• Effective legal measures, including penal sanctions, civil remedies and compensatory
provisions to protect women against all kinds of violence, including inter alia violence and
abuse in the family, sexual assault and sexual harassment in the workplace,

• Preventive measures, including public information and education programmes to change
attitudes concerning the roles and status of men and women and

• Protective measures, including refugees, counselling, rehabilitation and support services for
women who are the victims of violence or who are at risk of violence.

All of the above measures apply to gender based violence in the form of trafficking in women.

R. Reporting

Paragraph 24(u) of General Recommendation No. 19 provides that States should report on all
forms of gender-based violence. States' reports should include all available data on the incidence of
each form of violence and on the effects of such violence on the women who are victims. Paragraph
24(v) of General Recommendation No. 19 provides that the reports of States should include information
on the legal, preventive and protective measures that have been taken to overcome violence against
women, and on the effectiveness of such measures.

The reports should include information on gender-based violence in the form of trafficking in women.

VIII. IMPLEMENTING AND MONITORING THE CEDAW CONVENTION

In line with monitoring systems of other international human rights treaties, Article 17 of CEDAW
establishes the Committee on the Elimination of Discrimination against Women (CEDAW Committee),
which monitors the progress individual State Parties have made in implementing their obligations arising
under the Convention. This takes place primarily by examining reports which the States have submitted
to the Committee.

A. Explanation of review procedure

The CEDAW Committee meets for a period of two weeks each year to discuss reports submitted
by State Parties, based on which it will suggest and recommend further action to be taken. In addition to
State reports, the Committee may also consider reports by United Nations specialized agencies as well
as information from non-governmental organizations. Through the Economic and Social Council, the
CEDAW Committee reports once a year to the United Nations General Assembly as well as to the
Commission on the Status of Women.

Officially, the parties in the review process are the State Party concerned and the CEDAW
Committee. However, NGOs participate unofficially and provide valuable information to the Committee,
which helps to evaluate state performance in fulfilling state obligations under the Convention. By stating
problems and issues addressed by the state in question in direct relation to the article concerned, NGO
reports, called Shadow Reports, can be extremely useful in assessing the factual situation of women in a
particular country.4

All State Parties to the CEDAW Convention are obligated to submit a report to the CEDAW
Committee one year after ratification of or accession to the treaty. This report is called the initial report
and serves as a baseline for assessing progress in implementation. Thereafter, State Parties are
required to report on measures taken to implement the provisions as stipulated in the CEDAW Convention
in a periodic report once every four years.

4 NGOs wishing to submit a shadow report may write to the CEDAW Committee, care of the Division for the Advancement
of Women, Room CD2-1220, P.O. Box 20, United Nations, New York, NY 10017, United States of America. Representatives
of accredited NGOs may attend the Committee Sessions as observers.
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In ratifying or acceding to the Convention, all State parties have accepted these reporting
obligations. However, resource and time constraints as well as lack of capacity present difficult
challenges for compliance with this obligation. To overcome these challenges, State Parties can ensure
effortless collection of information from various ministries and government agencies by designating
a reporting agency and ensuring effective collaboration of all agencies involved. It is furthermore
suggested to include NGOs in this process, as they may be able to share a wide range of resources.

To facilitate reporting in a consistent manner, the CEDAW Committee has established guidelines
for State Parties compiling reports. Accordingly, an initial report is best divided into two parts, one on the
country's political, legal and social framework as a general introduction on areas and measures identified
to implement the Convention, and another on steps taken to comply with individual articles of the
Convention. To improve the timeliness and adequacy of reports submitted by State Parties, the United
Nations Division for the Advancement of Women organizes training courses for government officials.5

In addition, the United Nations Centre for Human Rights conducts training on reporting obligations under
all major international human rights treaties, including the CEDAW Convention.

In order to review periodic reports in a timely manner, the CEDAW Committee established a
pre-session working group which drafts questions based on the first reading of the State Party's written
report. These questions are sent to the reporting state six months in advance. This mechanism was
introduced to allow reporting states to adequately prepare their replies. At the face-to-face review, the
State Party is expected to present an oral report based on its written report combined with the answers to
the questions of the pre-session working group. In this phase of the review, the CEDAW Committee
engages in a constructive dialogue with the representatives of the State Party concerned. The
examination of State Parties' reports is not intended as an adversarial procedure, which explains why the
Committee only points out in which areas the reporting state falls short of implementing the CEDAW
Convention provisions through a series of questions and comments instead of exposing clear cut
violations of the Convention. Consequently, the review process is similar to an exchange of information
and ideas resulting in a set of written conclusions and recommendations to the State Party concerned.
These are called Concluding Comments.

B. Use of the review to combat trafficking

Analysis of the periodic reports of sending, transit and receiving countries can give insight into
the relevant NGO information and issues that have emerged from relevant portions of these state reports
and can provide suggestions and recommendations to combat trafficking in women. In considering the
issues that emerge, it is vital to look at issues to be addressed at all stages of the trafficking spectrum
and to hold States at each stage accountable in addressing the problem of trafficking in women.
Consideration of actual reports is outside of the scope of this Resource Guide.

The CEDAW review of selected State Party reports provides the information necessary to identify
the circumstances surrounding trafficking. In so doing, the Concluding Comments of the CEDAW
Committee should not be considered in isolation as they often spell out the desired outcome only and
may not contain enough guidance as to what specific action the State Party should take to fulfill the
intentions of the Concluding Comments. However, taken together with the constructive dialogue of the
Committee and the NGO shadow report, a whole set of circumstances pertinent to the specific country
situation opens up. This facilitates a more rigorous approach to the implementation of the Concluding
Comments. As a result, the CEDAW review is a very useful process that provides guidance to State
Parties on how to implement their obligations under the Convention. State Parties are encouraged to
report regularly to the CEDAW Committee to benefit from this guidance. What is also needed is a
monitoring and follow-up of the CEDAW review in which all parties concerned, State representatives as
well as NGOs, come together.

United Nations Division for the Advancement of Women, 2 UN Plaza, DC2-12th Floor, New York 10017, U.S.A., Fax:
(1 212) 963 3463, www.un.org/womenwatch/daw.
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IX. THE OPTIONAL PROTOCOL TO THE CEDAW CONVENTION

The Optional Protocol to the CEDAW Convention can be used as a means of redressing
discrimination of women as a root cause of trafficking. This avenue offers an effective remedy and can
prove vital in combating trafficking. As this procedure is not yet widely ratified, it is hoped that the current
level of global interest in combating trafficking and awareness of the problem will create momentum for
wider ratification.

A. History and background

In October 1999, the General Assembly of the United Nations adopted the Optional Protocol to
the Convention on the Elimination of All Forms of Discrimination against Women. A year later, 10 states
had ratified the Optional Protocol, allowing it to enter into force on 22 December 2000 in accordance with
article 15 of the Optional Protocol.

B. Purpose

With reference to the various international human rights instruments which enshrine equal rights
for men and women and the principle of non-discrimination, the preamble to the Optional Protocol
reiterates the commitment of State Parties to ensure women's full and equal enjoyment of human rights
and fundamental freedoms. To achieve this, the Optional Protocol provides a course of action to prevent
or remedy violations of these rights and freedoms. It is closely modelled after other United Nations
human rights complaints procedures and incorporates a range of practices of other treaty bodies. Mainly,
it establishes a communication procedure that allows individuals and groups of women to complain about
violations of CEDAW provisions, as well as an inquiry procedure, which permits the Committee to conduct
inquiries into grave or systematic abuses of women's human rights in countries that are State Parties.

C. Key provisions

1. Competence of CEDAW Committee to receive and
consider communications

Article 1 of the Optional Protocol establishes the competence of the CEDAW Committee to
receive and consider communications under the Optional Protocol:

"A State Party to the present Protocol recognizes the competence of the Committee on the
Elimination of Discrimination against Women to receive and consider communications submitted
in accordance with Article 2."

2. Communications procedure

Article 2 sets up the communications procedure, followed by articles 3 to 7, which lay out the
rules governing this procedure. The communications procedure allows an individual or group of
individuals to seek relief where domestic relief cannot be obtained.

As a general overview, a complaint to the CEDAW Committee under the communications
procedure is admissible if the following criteria are given:

• The complainant is an individual or group of individuals or a person acting on an individual's
request or on a group's behalf with her or their consent, unless it can be justified why their
consent was not received.

• The complaint concerns a country that has become party to the Optional Protocol.

• The complaint is submitted in writing and clearly identifies the complainant(s).

• The complainant has exhausted all available domestic remedies, unless such remedies
unreasonably prolong the administration of justice or are unlikely to bring effective relief.
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• The same matter has not already been examined by the CEDAW Committee or by other
international treaty bodies.

• The complaint is not incompatible with the provisions of the CEDAW Convention.

• The complaint is not manifestly ill founded and the facts of the matter are well substantiated.

• The complaint is not an abuse of the right to submit a communication.

• The facts of the matter have not occurred prior to the entry into force of the Optional Protocol
for the State Party concerned, unless they continued after that date.

A timeframe of six months is provided for the State Party to submit written explanations or
statements regarding the alleged violation of the CEDAW Convention and/or remedies taken. If the facts
of the complaint brought before the CEDAW Committee, mandate interim measures to avoid irreparable
damage to the victim of the alleged violation, article 5 permits the Committee to present such measures
for urgent consideration to the State Party concerned. This does not affect the determination of the
merits of the communication.

Unless the complainant consents to the disclosure of her identity to the State Party in question,
article 6 stipulates that the CEDAW Committee shall bring the communication to the attention of the State
Party in a confidential manner.

3. Inquiry procedure

Article 8 establishes the inquiry procedure, which allows the CEDAW Committee to embark on a
confidential investigation into grave or systematic violations of the CEDAW Convention - if necessary and
consented to by the State Party concerned even by way of a visit to its territory. Any findings of the
CEDAW Committee will be transmitted to the State Party which has to respond within six months. After
this period has passed, article 9 permits the Committee to invite the State Party to provide information on
remedies taken as a follow-up measure to the inquiry.

Article 10 provides an opt-out clause for those states wishing to ratify the Optional Protocol but
unable to recognize the competence of the Committee to conduct inquiries. However, no other
modifications are possible as article 17 prohibits all reservations to the Optional Protocol. Thus, states
that ratify the Optional Protocol are bound by the entirety of its provisions.

D. Obligations under the Optional Protocol

1. Communications procedure

State parties to the Optional Protocol first and foremost recognize the competence of the CEDAW
Committee to receive and consider on the merits communications submitted in accordance with article 2
of the Optional Protocol. Furthermore, they agree to consider requests of the CEDAW Committee to take
interim measures designed to avoid possible irreparable damage to an individual whose rights are
allegedly violated.

After the CEDAW Committee has examined the complaint and transmitted the findings to the
State concerned, paragraph 4 of article 7 requires the State Party to duly consider the views and
recommendations of the Committee on the issue in question. In addition, the State Party is obligated to
submit within six months a written response with information on action taken in view of the Committee's
recommendations.

Paragraph 4 of Article 7 of the Optional Protocol provides that:

"The State Party shall give due consideration to the views of the Committee together with its
recommendations, if any, and shall submit to the Committee within six months, a written response,
including information on any action taken in the light of the views and recommendations of the
Committee."
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2. Inquiry procedure

With regard to state obligations under the inquiry procedure, article 8 of the Optional Protocol
requires the State Party concerned to cooperate with the CEDAW Committee in the examination of
information concerning grave and systematic violations of the CEDAW Convention by way of sharing
information and offering observations on the matter. This cooperation extends to consenting to visits by
CEDAW Committee members if the facts of the matter so warrant.

Similar to the communications procedure, article 9 of the Optional Protocol requires the State
Party to respond to the Committee's findings, comments and recommendations within six months by way
of submitting its observations to the Committee.

However, article 10 of the Optional Protocol provides that:

"Each State Party may, at the time of signature or ratification of the present Protocol or accession
thereto, declare that it does not recognize the competence of the Committee provided for in
Article 8 and 9."

This provision allows states to become party to the Optional Protocol without being bound by the
inquiry procedure. State parties which do so are consequently only bound by the obligations arising from
the communications procedure.

3. Generally

As far as general obligations with regard to the communications procedure are concerned, article
11 of the Optional Protocol requires States Party to the Optional Protocol to take all appropriate steps
to ensure that individuals under its jurisdiction are not subject to ill treatment or intimidation as a
consequence of submitting a complaint to the Committee.

In order to facilitate effective and broad use of this complaint mechanism, article 13 requires
State Parties to make CEDAW and the provisions of its Optional Protocol widely known as well as make
the findings of the Committee with regard to the State Party concerned available to the general public.

E. Relationship with the CEDAW Convention

The Optional Protocol serves as a supplement to the CEDAW Convention and provides a new
avenue for implementation and enforcement of the provisions of the Convention. As such, only State
Parties to the CEDAW Convention can ratify the Optional Protocol. As with other international human
rights treaties and their respective supplementary Optional Protocols, the Optional Protocol to the
CEDAW Convention is a treaty in its own right. Similarly, only those complaints concerning alleged
violations of the CEDAW Convention by a State Party to both the Convention and the Optional Protocol
may be brought before the CEDAW Committee.

X. CONCLUSION

CEDAW may be used in different ways to combat trafficking. This section summarizes the
different available mechanisms that have been discussed in detail above. Choosing a mechanism will
depend on the nature of violation in question, the status of the CEDAW Convention and the Optional
Protocol of the State concerned as well as the desired result.

A. The CEDAW Convention framework of discrimination

As mentioned earlier in this chapter, placing the fight against trafficking in women within the
framework of only one particular provision of CEDAW does not do justice to the complexity of the issue.
Although a clear prohibition of trafficking in women as found in article 6 of the Convention mandates
State Parties to take measures to prevent and punish cases of trafficking as well as protect those
vulnerable to the practice, the complex array of root causes demands a more comprehensive approach.
This comprehensive approach requires analyzing the different factors contributing to trafficking and
subsequently addressing these within the framework of CEDAW.
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B. Periodic reports

Advocates and stakeholders in search of identifying factors that contribute to trafficking in a
particular country are advised to turn to the periodic reports submitted to the CEDAW Committee by the
State Party in question. An analysis of the information presented both by the government and, if applicable,
by NGO shadow reports, offer valuable insight into areas of the de jure and de facto situation of women.
Thus, violations of the Convention and issues deserving improvement may be easily identified.

C. Recommendation No. 19

To remedy these violations, it is suggested to go beyond article 6 of the CEDAW Convention,
which merely states that States have an obligation to suppress trafficking in women. Rather, it is
recommended to use various relevant articles of the Convention as well as General Recommendation No.
19 as issued by the CEDAW Committee in a holistic approach to the issue, as it is inappropriate to look
for comprehensive solutions within the text of the treaty only.

D. National judicial system

As far as means and mechanisms of addressing the exposed violations of CEDAW is concerned,
advocates on the issue may use CEDAW as an advocacy tool to achieve their goal of ending
discrimination of women. CEDAW is, however, also applicable in national courts of State Parties, which
have either incorporated the Convention directly or in the form of a national law passed by parliament.

E. Complaints procedure

The adoption of a complaints procedure provides an additional avenue for action in those countries
which have ratified the Optional Protocol. It provides the framework for effective enforcement of provisions
of the CEDAW Convention by endowing an independent body of international experts with the competence
of receiving complaints about individual violations and investigating into systematic violations.

F. Communications procedure

The communications procedure, as an individual complaints procedure, may prove useful in
remedying violations of those provisions of the CEDAW Convention that have occurred during the
process of trafficking. It allows women who are nationals of a State Party to the Optional Protocol and
who have been rescued from being trafficked to lodge a complaint at the international level if the national
judicial system has failed to provide relief, thereby expanding the avenues of redress significantly. This
route guarantees individual remedies for specific violations and places the survivor at the centre of the
proceedings, thereby providing her with full ownership of judicial redress.

G. Inquiry procedure

In a similar vein, the inquiry procedure provides a useful tool to investigate systematic violations
of women's human rights, which may lie at the heart of women's vulnerability to trafficking. These may
concern any number of systematic violations of women's rights, such as economic rights, property rights,
right to education or systematic discrimination in connection with women's social status.
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CHAPTER 8A:

OTHER GENDER SPECIFIC INSTRUMENTS

I. INTRODUCTION

In addition to the Convention on the Elimination of All Forms of Discrimination against Women,
other international and regional instruments specific to the rights of women contain provisions against
trafficking in women, including:

• The Declaration on the Elimination of Violence against Women,

• The Beijing Declaration and Platform for Action and

• The Jakarta Declaration and Plan of Action for the Advancement of Women in Asia and the
Pacific.

These instruments are discussed below.

II. THE DECLARATION ON THE ELIMINATION OF
VIOLENCE AGAINST WOMEN

A. History and background

The United Nations General Assembly adopted the Declaration on the Elimination of Violence
against Women (the Declaration or DEVAW) in 1994.

B. Purpose

The Declaration recognizes "the urgent need for universal application to women of the rights and
principles with regard to equality, security, liberty, integrity and dignity of all human beings". (Preamble)

The Declaration affirms that violence against women violates the rights and fundamental
freedoms of women and impairs or nullifies their enjoyment of those rights and freedoms. (Preamble)

The Declaration seeks to:

• provide a clear and comprehensive definition of violence against women,

• provide a clear statement of the rights to be applied to ensure the elimination of violence
against women in all its forms and

• obtain a commitment by States in respect of its responsibilities to eliminate violence against women.

C. Application and enforceability

As a declaration, DEVAW is not legally binding, but is a political commitment.

D. Key provisions

1. Definition of violence against women

Trafficking in women and forced prostitution constitute violence against women under the Declaration.
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Article 1 of the Declaration defines "violence against women" as follows:

"Any act of gender-based violence that results in, or is likely to result in, physical, sexual or
psychological harm or suffering to women, including threats of such acts, coercion or arbitrary
deprivation of liberty, whether occurring in public or in private life."

Article 2 of the Declaration further provides that violence against women includes, but is not
limited to:

(a) Physical, sexual and psychological violence occurring in the family, including violence related
to exploitation,

(b) Physical, sexual and psychological violence occurring within the general community, including
rape, sexual abuse trafficking in women and forced prostitution and

(c) Physical, sexual and psychological violence perpetrated or condoned by the State, wherever
it occurs.

2. Human rights and fundamental freedoms

Article 3 of the Declaration provides that women are entitled to the equal enjoyment and
protection of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or
any other field. These rights include, but are not limited to:

(a) The right to life,

(b) The right to equality,

(c) The right to liberty and security of the person,

(d) The right to equal protection under the law,

(e) The right to be free from all kinds of discrimination,

(f) The right to the highest standard attainable of physical and mental health,

(g) The right to just and favourable conditions of work, and

(h) The right not to be subjected to torture, or other cruel, inhuman or degrading treatment or
punishment.

As shown in Chapters 3 and 8 of this Resource Guide, trafficking in women violates human rights
and fundamental freedoms.

3. Condemnation of violence against women

Article 4 of the Declaration provides that States should condemn violence against women and
should not invoke any custom, tradition or religious consideration to avoid their obligations with respect to
its elimination.

4. Elimination of violence against women

Article 4 requires States to pursue by all appropriate means and without delay a policy of
eliminating violence against women. Such means include the following:

• Considering ratifying or acceding to CEDAW and withdrawing any reservations to CEDAW;

• Refraining from engaging in violence against women;

• Exercising due diligence to prevent, investigate and, in accordance with national legislation,
punish acts of violence against women, whether those acts are perpetrated by the State or by
private persons;

• Developing penal, civil, labour and administrative sanctions in domestic legislation to punish
and redress the wrongs caused to women who are subjected to violence;
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• Providing women who are subjected to violence with access to the mechanisms of justice
and, as provided for by national legislation, to just and effective remedies for the harm that
they have suffered;

• Informing women of their rights in seeking redress through such mechanisms;

• Considering the possibility of developing national plans of action to promote the protection of
women against any form of violence, or to include provisions for that purpose in plans already
existing, taking into account, as appropriate, such cooperation as can be provided by non-
governmental organizations, particularly those concerned with the issue of violence against
women;

• Developing, in a comprehensive way, preventive approaches and all those measures of a
legal, political, administrative and cultural nature that promote the protection of women
against any form of violence,

• Ensuring that the re-victimization of women does not occur because of laws insensitive to
gender considerations, enforcement practices or other interventions;

• Working to ensure, to the maximum extent feasible in the light of their available resources
and, where needed, within the framework of international cooperation, that women subjected
to violence and, where appropriate, their children have specialized assistance, such as
rehabilitation, assistance in child care and maintenance, treatment, counselling, and health
and social services, facilities and programmes, as well as support structures, and should take
all other appropriate measures to promote their safety and physical and psychological
rehabilitation;

• Including in government budgets adequate resources for their activities related to the elimination
of violence against women;

• Taking measures to ensure that law enforcement officers and public officials responsible for
implementing policies to prevent, investigate and punish violence against women receive
training to sensitize them to the needs of women;

• Adopting all appropriate measures, especially in the field of education, to modify the social
and cultural patterns of conduct of men and women and to eliminate prejudices, customary
practices and all other practices based on the idea of the inferiority or superiority of either of
the sexes and on stereotyped roles for men and women;

• Promoting research, collect data and compile statistics, especially concerning domestic
violence, relating to the prevalence of different forms of violence against women and
encourage research on the causes, nature, seriousness and consequences of violence
against women and on the effectiveness of measures implemented to prevent and redress
violence against women; those statistics and findings of the research will be made public and

• Adopting measures directed towards the elimination of violence against women who are
especially vulnerable to violence.

III. THE BEIJING DECLARATION AND PLATFORM FOR ACTION

A. History and background

The Beijing Declaration and Platform for Action (Beijing Declaration or Platform for Action) was
unanimously adopted by 189 countries at the Fourth World Conference on Women held in Beijing, China,
in 1995.

B. Purpose

"The objective of the Platform of Action ... is the empowerment of all women. The full realization
of all human rights and fundamental freedoms of all women is essential for the empowerment of women".
(Platform for Action, paragraph 9)
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The Beijing Declaration and Platform for Action provides a comprehensive plan of action to
enhance the social, economic and political empowerment of women. The Platform for Action calls for the
integration of gender perspectives in all policies and programmes and focuses on concrete measures to
address critical areas of concern.1

C. Application and enforceability

The Beijing Declaration and Platform for Action are not legally binding but are political commitments.

D. Key provisions

1. Implementation of Platform for Action

The Global Framework of the Beijing Platform for Action provides that:

"The implementation of this Platform, including through national laws and the formulation of
strategies, policies, programmes and development priorities, is the sovereign responsibility of
each State, in conformity with all human rights and fundamental freedoms." (Platform for Action,
paragraph 9)

2. Immediate and concerted action

The Beijing Platform for Action requires "immediate and concerted action by all to create a peaceful,
just and humane world based on human rights and fundamental freedoms, including the principle of
equality for all people of all ages and from all walks of life." (Platform for Action, paragraph 5)

3. Prevention and elimination of all forms of violence
against women and girls

The Beijing Declaration expresses the determination of participating governments to prevent and
eliminate all forms of violence against women and girls. (Beijing Declaration, paragraph 29)

Violence against women is one of the 12 Critical Areas of Concern under the Platform for Action
against which governments, the international community and civil society, including non-governmental
organizations and the private sector, are called upon to take strategic action. (Platform for Action,
paragraph 44)

4. Definition of violence against women

Trafficking in women and forced prostitution constitute violence against women under the Beijing
Platform for Action.

The Beijing Platform for Action adopts the definition of "violence against women" as provided in
the DEVAW, namely:

Any act of gender-based violence that results in, or is likely to result in, physical, sexual or
psychological harm or suffering to women, including threats of such acts, coercion or arbitrary
deprivation of liberty, whether occurring in public or private life. (Platform for Action,
paragraph 113)

1 Statement of the United Nations Secretary-General read on the concluding day of the Fourth World Conference on
Women.
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Like DEVAW, the Platform for Action also provides that violence against women includes, but is
not limited to:

(a) Physical, sexual and psychological violence occurring in the family, including violence related
to exploitation,

(b) Physical, sexual and psychological violence occurring within the general community, including
rape, sexual abuse trafficking in women and forced prostitution and

(c) Physical, sexual and psychological violence perpetrated or condoned by the State, wherever
it occurs. (Platform for Action, paragraph 113)

5. Violence against girls

The Global Framework of the Platform for Action points out that girls are "often subjected to
various forms of sexual and economic exploitation, paedophilia, forced prostitution and possibly the sale
of their organs and tissues, violence and harmful practices such as female infanticide and prenatal sex
selection, incest, female genital mutilation and early marriage, including child marriage". (Platform for
Action, paragraph 39)

6. Suppression of trafficking in women and girls for the sex trade

The Platform for Action provides that the effective suppression of trafficking in women and girls
for the sex trade is a matter of pressing international concern. (Platform for Aciton, paragraph 122)

The Platform for Action calls for review and strengthening of the implementation of the 1949
Convention for the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of
Others (the Platform of Action was adopted before the Trafficking Protocol came into force) as well as
other relevant instruments. (Platform for Action, paragraph 122)

7. Measures for the prevention and elimination of
violence against women

Strategic objective D1 sets forth 35 integrated measures (many of which are taken from DEVAW)
for the prevention and elimination of violence against women to be taken by governments, civil society,
non-governmental organizations, international organizations and United Nations agencies.

Governments are called upon to take the following actions, among others:

• Refraining from engaging in violence against women;

• Exercising due diligence to prevent, investigate and, in accordance with national legislation,
punish acts of violence against women, whether those acts are perpetrated by the State or by
private persons;

• Enacting and/or enforcing penal, civil, labour and administrative sanctions in domestic legislation
to punish and redress the wrongs caused to women and girls who are subjected to violence;

• Adopting and/or implementing and periodically reviewing and analyzing legislation to ensure
its effectiveness in eliminating violence against women, emphasizing the prevention of
violence and the prosecution of offenders;

• Taking measures to ensure the protection of women subjected to violence, access to just and
effective remedies, including compensation and indemnification and healing of victims, and
rehabilitation of perpetrators;

• Working actively to ratify and/or implement international human rights norms and instruments
relating to violence against women;

• Implementing CEDAW, taking into account General Recommendation 19;
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• Promoting an active and visible policy of mainstreaming a gender perspective in all policies
and programmes related to violence against women;

• Actively encouraging, supporting and implementing measures and programmes aimed at
increasing the knowledge and understanding of the causes, consequences and mechanisms
of violence against women among those responsible for implementing these policies, such as
law enforcement officers, police personnel and judicial, medical and social workers, as well as
those who deal with minority, migration and refugee issues;

• Developing strategies to ensure that the revictimization of women victims of violence does not
occur because of gender-insensitive laws or judicial or enforcement practices;

• Providing women who are subjected to violence with access to the mechanisms of justice and, as
provided for by national legislation, to just and effective remedies for the harm they have suffered;

• Informing women of their rights in seeking redress through such mechanisms;

• Enacting and enforcing legislation against the perpetrators of practices and acts of violence
against women;

• Giving vigorous support to the efforts of non-governmental and community organizations to
eliminate such practices;

• Formulating and implementing, at all appropriate levels, plans of action to eliminate violence
against women;

• Adopting all appropriate measures, especially in the field of education, to modify the social
and cultural patterns of conduct of men and women, and to eliminate prejudices, customary
practices and all other practices based on the idea of the inferiority or superiority of either of
the sexes and on stereotyped roles for men and women;

• Creating or strengthening institutional mechanisms so that women and girls can report acts of
violence against them in a safe and confidential environment, free from the fear of penalties
or retaliation, and file charges;

• Creating, improving or developing as appropriate, and funding the training programmes for
judicial, legal, medical, social, educational and police and immigrant personnel, in order to
avoid the abuse of power leading to violence against women and sensitize such personnel to
the nature of gender-based acts and threats of violence so that fair treatment of female
victims can be assured;

• Adopting laws, where necessary, and reinforcing existing laws that punish police, security
forces or any other agents of the State who engage in acts of violence against women in the
course of the performance of their duties, reviewing existing legislation and taking effective
measures against the perpetrators of such violence and

• Allocating adequate resources within the government budget and mobilize community resources
for activities related to the elimination of violence against women, including resources for the
implementation of plans of action at all appropriate levels.

Governments, including local governments, and community organizations, non-governmental
organizations, educational institutions, the public and private sectors, particularly enterprises, and the
mass media, as appropriate, are called upon to take the following actions, among others:

• Providing well-funded shelters and relief support for girls and women subjected to violence, as
well as medical, psychological and other counselling services and free or low-cost legal aid,
where it is needed, as well as appropriate assistance to enable them to find a means of
subsistence;

• Establishing linguistically and culturally accessible services for migrant women and girls,
including women migrant workers, who are victims of gender based violence;

• Recognizing the vulnerability to violence and other forms of abuse of women migrants,
including women migrant workers, whose legal status in the host country depends on
employers who may exploit their situation;
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• Supporting initiatives of women's organizations and non-governmental organizations all over
the world to raise awareness on the issue of violence against women and to contribute to its
elimination;

• Organizing, supporting and funding community-based education and training campaigns to
raise awareness about violence against women as a violation of women's enjoyment of their
human rights and mobilize local communities to use appropriate gender-sensitive traditional
and innovative methods of conflict resolution;

• Recognizing, supporting and promoting the fundamental role of intermediate institutions, such
as primary-health-care centres, family-planning centres, existing school health services,
mother and baby protection services, centres for migrant families and so forth in the field of
information and education related to abuse;

• Organizing and funding information campaigns, educational and training programmes in order
to sensitize girls and boys and women and men to the personal and social detrimental effects
of violence in the family, community and society; teaching them how to communicate without
violence; and promoting training for victims and potential victims so that they can protect
themselves and others against such violence;

• Disseminating information on the assistance available to women and families who are victims
of violence;

• Providing, funding and encouraging counselling and rehabilitation programmes for the perpe-
trators of violence, and promoting research to further efforts concerning such counselling and
rehabilitation so as to prevent the recurrence of such violence and

• Raising awareness of the responsibility of the media in promoting non-stereotyped images of
women and men, as well as in eliminating patterns of media presentation that generate
violence, and encouraging those responsible for media content to establish professional
guidelines and codes of conduct, consistent with freedom of expression and also raising
awareness of the important role of the media to inform and educate people about the causes
and effects of violence against women and in stimulating public debate on the topic.

Governments, employers, trade unions, community and youth organizations and non-governmental
organizations, as appropriate are called upon to take the following actions, among others:

• Developing programmes and procedures to eliminate sexual harassment and other forms of
violence against women in all educational institutions, workplaces and elsewhere;

• Developing programmes and procedures to educate and raise awareness of acts of violence
against women that constitute a crime and a violation of the human rights of women and

• Taking special measures to eliminate violence against women, particularly those in vulnerable
situations, such as young women, refugee, displaced and internally displaced women, women
with disabilities and women migrant workers, including enforcing any existing legislation and
developing, as appropriate, new legislation for women migrant workers in both sending and
receiving countries.

8. Actions to be taken to eliminate trafficking in
women and assist victims of violence due to

prostitution and trafficking

Strategic objective D3 sets forth the following five actions to be taken by governments of
countries of origin, transit and destination, as well as by regional and international organizations, as
appropriate, to eliminate trafficking in women and to assist victims of violence due to prostitution and
trafficking:

• Consider the ratification and enforcement of international conventions on trafficking in
persons and on slavery;
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• Take appropriate measures to address the root factors, including external factors, that
encourage trafficking in women and girls for prostitution and other forms of commercialized
sex, forced marriages and forced labour in order to eliminate trafficking in women, including
by strengthening existing legislation with a view to providing better protection of the rights
of women and girls and to punishing the perpetrators, through both criminal and civil
measures;

• Step up cooperation and concerted action by all relevant law enforcement authorities and
institutions with a view to dismantling national, regional and international networks in
trafficking;

• Allocate resources to provide comprehensive programmes designed to heal and rehabilitate
into society victims of trafficking including through job training, legal assistance and confidential
health care and take measures to cooperate with non-governmental organizations to provide
for the social, medical and psychological care of the victims of trafficking and

• Develop educational and training programmes and policies and consider enacting legislation
aimed at preventing sex tourism and trafficking, giving special emphasis to the protection of
young women and children.

IV. THE JAKARTA DECLARATION AND PLAN OF ACTION FOR
THE ADVANCEMENT OF WOMEN IN ASIA AND THE PACIFIC

A. History and background

The Jakarta Declaration and Plan of Action (the Jakarta Declaration or Jakarta Plan of Action) for
the Advancement of Women in Asia and the Pacific were adopted at the Second Asian and Pacific
Ministerial Conference on Women in Development held in Jakarta, Indonesia, in June 1994.

B. Purpose

The Jakarta Declaration pledges the efforts of participants towards the advancement of women in
the region, concentrating on several areas including elimination of all forms of discrimination against
women, sexual exploitation and gender-based violence. (Jakarta Declaration, paragraph 8).

The purpose of the Jakarta Plan of Action is to "lay down a framework which can be used by
national Governments to design concrete programmes and policies in all spheres of women's involvement
so as to bring the goals envisaged in the Nairobi Forward-looking Strategies for the Advancement of
Women well within the reach of the countries of the region by the beginning of the twenty-first century".
(Jakarta Plan of Action, Mission Statement)

C. Application and enforceability

The Jakarta Declaration and Plan of Action are not legally binding but are political commitments
of the participants.

D. Key provisions

The participants commit themselves, taking into account the social, economic and political
conditions of each country, to take all necessary measures to ensure effective implementation of the
Jakarta Plan of Action at the national, regional and international levels in cooperation with the United
Nations system, and other regional and international organizations as well as non-governmental organizations.
(Jakarta Declaration)
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The Jakarta Plan of Action has 10 critical areas of concern that embrace the themes of equality,
development and peace. The critical areas of concern are:

• The growing feminization of poverty,

• Inequality in women's access to and participation in economic activities,

• Inadequate recognition of women's role and concerns in environment and natural resource
management,

• Inequitable access to power and decision-making,

• Violation of women's human rights,

• Inequalities and lack of access to health,

• Inequalities and lack of access to education and literacy,

• Negative portrayal of women in the media,

• Inadequate mechanisms for promoting the advancement of women and

• Inadequate recognition of women's role in peace building.

The Jakarta Plan of Action urges governments to adopt at the national level appropriate and
relevant time-bound and quantitative targets in each critical area of concern to make the Jakarta Plan of
Action a reality.

The Jakarta Plan of Action includes the following critical areas of concern, strategic objectives
and actions to be taken in relation to trafficking in persons.2

1. Causes of vulnerability and effects

The Jakarta Plan of Action recognizes that poverty has "driven countless women in the region to
low-status, low-paying occupations in domestic service or in organized prostitution, frequently as migrants
away from their homes, at times across international borders, exposing them to considerable risk of
economic exploitation and sexual abuse". (Jakarta Plan of Action, Critical Areas of Concern,
paragraph 16).

The Jakarta Plan of Action provides that "Countries should take effective steps to address the
neglect, as well as all types of exploitation and abuse of young women, such as abduction, rape and
incest, pornography, trafficking, abandonment and prostitution; in particular, countries should take
appropriate action to eliminate sexual abuse of young women and girls both within and outside their
borders". (Jakarta Plan of Action, Strategic Objective A5)

The Jakarta Plan of Action recognizes that inequality in women's access to and participation in
economic activities results in a growing number of women in the region migrating across national
boundaries for employment. Some of those migrant women work in the entertainment industry, often
ending up as victims of international trafficking and prostitution. (Jakarta Plan of Action, Critical Area of
Concern, paragraph 29)

The Jakarta Plan of Action urges governments to take into account international laws and human
rights instruments and ILO conventions and resolutions on migrant workers and to explore measures by
mutual agreement to resolve the problems of illegal migrants and to ensure their human treatment. The
Jakarta Plan of Action further requires States to protect migrant female workers from social, sexual and
economic exploitation, as well as making other migration related recommendations. (Jakarta Plan of
Action, Strategic Objective B7)

2 However, as with CEDAW, all of the strategic objectives and actions to be taken should be considered as a whole as
improvement of the situation of women generally will reduce their vulnerability to trafficking.
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2. Violation of women's human rights

The Jakarta Plan of Action recognizes that "a form of violence and sexual abuse of women which
is rampant in this region is trafficking in women, which is sometimes carried out across international
borders". (Jakarta Plan of Action, Critical Area of Concern, paragraph 42)

The Jakarta Plan of Action contains the following strategic objective:

"To ensure that violence against women in the public and private spheres is treated as a violation of
women's human rights and that the causes of prostitution are eliminated, paying particular attention
to eliminating child and forced prostitution." (Jakarta Plan of Action, Strategic Objective E1)

The Jakarta Plan of Action sets forth or recommends the following actions to be taken:

• Urging of governments, intergovernmental bodies, other relevant United Nations bodies,
specialized agencies and non-governmental organizations to take all possible steps to
eliminate violence against women in accordance with the DEVAW and other relevant United
Nations instruments;

• Urging of governments to cooperate with and assist the Special Rapporteur on Violence
against Women;

• Review of existing legislation relevant to violence against women by governments, United
Nations bodies and specialized agencies and non-governmental organizations;

• Research on enforcement and penalties on perpetrators of violence against women and review
and amendment of legislation by governments, intergovernmental bodies and non-governmental
organizations;

• Legislation to criminalize child abuse, including incest, rape and prostitution and provision of
appropriate support and counseling;

• Increased number of female police officers with special training;

• Raise awareness of the root cause of violence against women;

• Raise awareness of members of the judiciary, health professionals, members of the legal
profession and police of the nature and dynamics of violence against women;

• Development and provision, by governments in consultation with non-governmental organiza-
tions, of a comprehensive crisis response to the various manifestations of violence against
women, including access to the courts, counseling, information on crisis and support services,
provision of crisis intervention and trauma centres and emergency financial and accommodation
assistance;

• Making child prostitution and forced prostitution illegal and imposing heavy punishment on
traffickers and agents;

• Reformulation of laws to shift existing bias against prostitutes;

• Design of adequate rehabilitation programmes to rehabilitate women rescued from commer-
cialized prostitution rackets;

• Changing of social norms that exonerate sexual double standards and

• Expansion of job opportunities for girls in sectors other than the "entertainment" industry.
(Jakarta Plan of Action, Strategic Objective E1)
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CHAPTER 9:

CHILD SPECIFIC INSTRUMENTS

I. INTRODUCTION

A number of instruments protect children from human trafficking and conditions relevant to human
trafficking (such as forced labour) or conditions that increase vulnerability to human trafficking. These
instruments include:

• The ICESCR,

• The 1956 Supplementary Slavery Convention,

• The Convention on the Rights of the Child,

• The Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography,

• ILO Convention on Minimum Age for Admission to Employment No. 138 (ILO Convention
No. 138),

• ILO Convention on the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour No. 182 (ILO Convention No. 182),

• ILO Recommendation on the Worst Forms of Child Labour No. 190 (ILO Recommendation
No. 190),

• Commission for Human Rights Programme of Action for the Prevention of the Sale of
Children, Child Prostitution and Child Pornography,

• Commission for Human Rights Programme of Action for the Elimination of the Exploitation of
Child Labour and

• The SAARC Convention on Regional Arrangements for the Promotion of Child Welfare in
South Asia.

Each of these instruments is discussed in this chapter with the exception of the ICESCR and the
1956 Supplementary Slavery Convention which are discussed in Chapters 3 and 7.

II. THE CONVENTION ON THE RIGHTS OF THE CHILD

The Convention on the Rights of the Child (the CRC or the Convention) is a major tool in
combating trafficking in children and related exploitation and abuse.

A. History and background

The CRC was adopted by the United Nations in November 1989 and has become the most
widely ratified human rights treaty in history. Its adoption followed a 10 year drafting and consultation
process that started in 1979 which was the International Year of the Child. The CRC came into force in
1990. Today, 189 state parties have become parties to the Convention representing all but two countries.
Never before has there been a legal document with such potential for change for children.

B. Application

The CRC is a legally binding instrument upon its parties.
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C. Purpose

The principle mandate of the CRC is to ensure the rights of all children and adolescents to
integrated development. The CRC recognizes that every child is born with the inherent right to survival,
development, protection and participation and that it is the obligation of the State to ensure the conditions
for fulfilment of these rights for all children. While the State is ultimately responsible for the protection
and fulfilment of child rights, the community, family and individuals are also recognized as sharing the
responsibility for this task, and the Convention calls for their active role.

In practical terms the State must ensure access to basic services and equal opportunity for all
children and adolescents. Rights are universal and no distinction is made with regard to the social
standing of children, their legal status within a country, their gender, their nationality, or their ethnic or
social origin. When families are not able to ensure the rights of their children, the State must step in to
provide support.

Special attention must therefore be paid to children needing special protection, and articles of the
CRC address some specific groups:

• Children with disabilities (article 23),

• Child labourers (article 32),

• Children affected by drug abuse (article 33),

• Child victims of sexual exploitation (article 34),

• Child victims of sale and trafficking (article 35),

• Children deprived of their liberty (article 37),

• Children affected by armed conflict (article 38) and

• Children affected by the juvenile justice system (article 40).

D. Enforcement

1. Monitoring mechanism

The Convention on the Rights of the Child establishes an international committee to monitor
progress in achieving the realization of obligations undertaken by States Parties (article 43). The
monitoring mechanism is based on a constructive, cooperative process rather than a punitive one.

The Committee for the Rights of the Child (the Committee) is comprised of 10 "experts of high
moral standing and recognized competence in the fields covered by the Convention". Each State Party is
entitled to nominate one of its nationals to stand as a candidate, but once elected the experts are
expected to function in a personal capacity.

The Committee monitors country implementation by means of:

• National reports submitted by States Parties;

• Information from other competent sources such as international non-governmental organiza-
tions (most notably the NGO Group for the Convention on the Rights of the Child and the
Save the Children Alliance), as well as non-governmental organizations from the reporting
country;

• Information from intergovernmental organizations such as, the United Nations Children's Fund
(UNICEF), the International Labour Organization (ILO), the World Health Organization (WHO),
the Office of the United Nations High Commissioner for Refugees (UNHCR), and the United
Nations Educational, Scientific and Cultural Organization (UNESCO);
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• An informal pre-sessional working group that considers the reports and comments from non-
governmental organizations, intergovernmental organizations and "other competent bodies".
This session is not public and the United Nation does not publish these reports; and

• Formal oral hearings of country reports with representatives of the country.

After the oral hearing is completed the Committee will issue its Concluding Observations. The
Observations are basically a summary of its views on the strengths and weaknesses of the implementa-
tion of the Convention in the country in question, factors and difficulties impeding implementation, and
subjects of concern. These are followed by a list of suggestions and recommendations including priority
actions needed to address priority concerns and for moving implementation forward. In some cases,
specific United Nations agencies and international organizations are identified and approached for
support.

These Concluding Observations can carry great weight, as they are public documents that are
disseminated widely throughout the United Nations. Under article 44 of the CRC, the Committee is
required to submit reports on its activities to the General Assembly through the Economic and Social
Council every two years.

In order for the Committee members to make informative contributions to the process, thematic
sessions are regularly held on critical or emerging issues. In addition, periodic visits to countries are
undertaken as feasible.

2. Reporting obligations and processes

The reporting process for State Parties under the CRC is designed to be a means to an end and
not an end in itself. Its purpose is to increase knowledge and awareness about the situation of children
in relation to their rights, to help monitor the implementation of child rights and to mobilize action and
changes to improve the implementation.

Under the CRC, a State Party is bound to submit reports to the Committee on the Rights of the
Child for examination and analysis. The first report (Initial Report) is due within two years of the entry
into force of the CRC for the country concerned. Thereafter States are obligated to submit a report every
five years (Periodic Reports).

The Initial Report forms the baseline on the situation of children vis-à-vis their rights in a country.
Guidelines have been prepared by the Committee to assist countries prepare their report. In the
guidelines, the provisions of the Convention are grouped in clusters in order to reflect the holistic
perspective of child's rights, that they are indivisible and interrelated. Information requested includes:

(a) data on the situation of children and any significant changes in their enjoyment of rights,

(b) efforts taken by the Government to ensure wide dissemination of the CRC,

(c) progress towards harmonization of national legislation and policy with the standards established
in the CRC,

(d) resources allocated for sectors serving children, including donations from the international
community and

(e) steps taken to establish a national monitoring mechanism.

The subsequent Periodic Reports emphasize reporting on changes since the Initial Report, such
as in the status of children, in community systems serving children, in legislation, in relevant budget
allocations and expenditure and the extent of international cooperation received or contributed for the
realization of child rights. The Periodic Reports are also expected to be more detailed in regard to areas
overlooked or inadequately covered by the first report such as special protection measures for children in
difficult circumstances. Most importantly, these reports must indicate the follow-up actions taken in
response to the previous Concluding Observations of the Committee.
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E. Key provisions

1. Definition of child

Article 1 of the CRC provides the definition of the child:

"For the purposes of the present Convention, a child means every human being below the age of
18 years unless, under the law applicable to the child, majority is attained earlier."

2. Holistic framework

The Convention on the Rights of the Child contains 54 articles that establish universal standards
as basic minimum benchmarks for measuring State compliance. Forty of these articles concern
substantive rights and basic principles, while the rest concern procedural matters to facilitate monitoring
and reporting of implementation of those standards. Several articles relate specifically to trafficking in
children.

The key to understanding the CRC is to recognize that it is indivisible. This means that its
articles must be considered together and that many are interdependent.

Additionally, four guiding principles are presented in the early articles that must be considered in
relation to the application of all other articles. These four guiding principles are:

• Non-discrimination

(Article 2) "State Parties shall respect and ensure all rights set forth in the present Convention
to each child within their jurisdiction without discrimination of any kind and to protect children
against all forms of discrimination"

• Best interests of the child

(Article 3) "In all actions concerning children, whether undertaken by public or private social
welfare institutions, courts of law, administrative authorities or legislative bodies, the best
interest of the child shall be of primary concern"

• Right to life, survival and development

(Article 6) "State Parties recognize that every child has the inherent right to life ... and shall
insure to the maximum extent possible the survival and development of the child"

• Respect for the child's views

(Article 12) "State Parties shall assure to the child who is capable of forming his or her own
views the right to express those views freely in all matters affecting the child ... [and give] due
weight in accordance with the age and maturity of the child"

The other substantive rights included in the CRC vary between civil, political, economic, social
and cultural rights. These are exemplified by such provisions as the right to be registered at birth, the
right to acquire a nationality, freedom of thought and religion, the right to education, the right to health
and the right to social security. All are interwoven and thus demand a holistic and comprehensive
response.

3. CRC articles relevant to trafficking in children

Article 35 of the CRC most directly addresses trafficking in children:

"States Parties shall take all appropriate national, bilateral and multilateral measures to prevent
the abduction of, the sale of or traffic in children for any purpose or in any form."
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Article 35 is considered to provide blanket protection covering a wide range of situations.
Trafficking refers to all conditions under which a child may be abducted, sold or transferred illegally
(children may for example be abducted by their natural parents or relatives in disputes over custody or
sold when remuneration is given for an adoption outside of the legal system). Article 35 also covers the
abduction, sale or trafficking of children for purposes of bonded labour, begging, forced marriage, slavery
and prostitution. It requires measures to address these violations both within States and across
international borders.

As mentioned earlier, all articles of the CRC are interdependent and none should be considered
in isolation. Thus, the issue of trafficking is also addressed in a number of other articles relating to
specific circumstances. For example:

• Article 11 protects against the illicit "transfer or non-return of children abroad",

• Article 33 protects children from involvement in drug trafficking and

• Article 36 protects children from all other forms of exploitation.

Article 35 is therefore a safety net to ensure that children are safe from being abducted or
procured for these or any other purpose.

In addition, other CRC articles and their implementation are closely related to that of article 35.
The majority of these articles focus on measures to be taken for the prevention of trafficking and related
exploitation and abuse against children. They include:

• Article 4: legislative, administrative and other measures for the implementation of the rights
under the CRC,

• Article 7: birth registration and right to acquire a nationality,

• Article 8: preservation of the child's identity,

• Article 9: separation from parents,

• Article 10: family reunification,

• Article 11: protection from illicit transfer and non-return,

• Article 16: protection from arbitrary interference in privacy, family and home,

• Article 19: protection from physical or mental violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, including sexual abuse,

• Article 20: children without families,

• Article 21: adoption,

• Article 28: education,

• Article 31: rest and leisure

• Article 32: child labour,

• Article 33: drug abuse and trafficking,

• Article 34: sexual exploitation,

• Article 36: other forms of exploitation,

• Article 37: torture,

• Article 39: rehabilitative care and

• Article 40: treatment of children in criminal cases.

Article 39 of the CRC addresses the special needs of victims. It is therefore a very important
article to consider when using the CRC to address the needs of child victims of trafficking. Article 39
provides:
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"State Parties shall take all appropriate measures to promote physical and psychological recovery
and social reintegration of a child victim of: any form of neglect, exploitation, or abuse; torture or
any other form of cruel, inhumane or degrading treatment or punishment; or armed conflicts.
Such recovery and reintegration shall take place in an environment which fosters the health, self
respect and dignity of the child."

In the Guidelines for Reports prepared by the Committee on the Rights of the Child, State Parties
are asked to provide any specific statistical information and indicators relevant to the sale, trafficking and
abduction of children. They are also required to provide information on all measures adopted to prevent
the violations, including:

• Legislation adopted to ensure effective protection of children including through consideration
of these acts as criminal offences,

• Awareness and information campaigns,

• Allocation of appropriate resources,

• National strategies developed to suppress and prevent such acts,

• Any coordinating and monitoring mechanism established,

• Relevant indicators identified and used,

• Whether special units have been created within law enforcement,

• Relevant training activities,

• Structures and programmes developed to support the physical, psychological and social
recovery of victims and

• Relevant bilateral, regional and multilateral agreements entered into by the State Party.

III. THE OPTIONAL PROTOCOL TO THE CRC ON THE SALE OF CHILDREN,
CHILD PROSTITUTION AND CHILD PORNOGRAPHY

A. History and background

The Optional Protocol to the CRC on the Sale of Children, Child Prostitution and Child Porno-
graphy (the Optional Protocol) was adopted in May 2002 and came into force in January 2002. One of
the key factors that led to the adoption of the Optional Protocol was concern for "the significant and
increasing international traffic in children".

B. Application

The Optional Protocol to the CRC is a legally binding instrument upon its parties.

C. Purpose

The Optional Protocol extends the measures that State Parties must take to protect children from
sale, prostitution and pornography.

"in order further to achieve the purposes of the Convention on the Rights of the Child ... it would
be appropriate to extend the measures that States Parties should undertake in order to guarantee
the protection of the child from the sale of children, child prostitution and child pornography.
(Preamble)"
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D. Key provisions

A major added value of the Optional Protocol is that it goes beyond the primary focus of
prevention in the CRC to specify concrete legal actions that must be taken. The Optional Protocol
requires State Parties to take measures in certain key areas.

E. Enforcement

The reporting obligation calls for State Parties to submit a report to the Committee on the Rights
of the Child within two years following entry into force of the Optional Protocol for that State. The report
must provide comprehensive information on the measures taken to implement the Optional Protocol.
Subsequent reporting will be included in the Periodic Reports on the CRC.

IV. RIGHTS AND OBLIGATIONS UNDER THE CRC AND
THE OPTIONAL PROTOCOL APPLICABLE

TO TRAFFICKING IN CHILDREN

The CRC can be used in many ways in the progressive elimination of trafficking in children. The
basic minimum standards established for child rights, the obligations of State Parties, and the monitoring
mechanism provide a number of opportunities for governments, civil society, young people, and the
international humanitarian assistance agencies to join in the efforts to improve protection for all children.

A. Rights of the child relevant to trafficking in children

1. Right to life

Article 6 of the CRC provides that "every child has the inherent right to life".

Article 6 requires States to "ensure to the maximum extent possible the survival and development
of the child". (Trafficking in children violates the right to life, survival and development.)

2. Right to name, birth registration and nationality

Article 7 of the CRC guarantees the right of every child to be registered immediately after birth
and to have the right from birth to a name, the right to acquire a nationality and, as far as possible, the
right to know and be cared for by his or her parents". The lack of birth registration and nationality
increases the vulnerability of children to trafficking.

3. Right to express views and have views be given weight

Article 12 requires State Parties to "assure to the child who is capable of forming his or her own
views the right to express those views freely in all matters affecting the child, the views of the child being
given due weight in accordance with the age and maturity of the child".

States must allow a child who is a victim of trafficking to freely express his or her views and
have his or her views be given due weight.

4. Privacy

Article 16 of the CRC provides that the child has the right to the protection of the law against
"arbitrary or unlawful interference with his or her privacy, family, home or correspondence [and] unlawful
attacks on his or her honour and reputation".
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5. Right to education

Article 28 of the CRC recognizes the right of the child to education.

The lack of education increases vulnerability to trafficking. Trafficking deprives children of the
right to education.

6. Right to rest and leisure

Article 31 of the CRC recognizes the right of the child to rest and leisure.

Trafficking in children violates the right to rest and leisure.

7. Right to protection from hazardous economic exploitation

Article 32 recognizes "the right of the child to be protected from economic exploitation and from
performing any work that is likely to be hazardous or to interfere with the child's education, or to be
harmful to the child's health or physical, mental, spiritual, moral or social development".

Trafficking in children violates this right.

8. Right to freedom from torture

Article 37 of the CRC provides that "no child shall be subjected to torture or other cruel, inhuman
or degrading treatment or punishment".

Trafficking in children violates this right.

B. Awareness raising and mobilization for cooperative action

1. Mass media

Article 17 of the CRC requires States Parties to encourage the mass media to disseminate
information and material of social and cultural benefit to the child. States should encourage the mass
media to disseminate information and material relating to trafficking in children.

2. Dissemination of the CRC

Article 42 of the CRC requires State Parties to ensure the wide dissemination of the CRC's
principles and provisions. All members of society are responsible for protecting the rights of children and
must therefore be made aware of these rights.

Various efforts have been made by countries to make the Convention widely known. Most
countries have translated the CRC into the national language and sometimes into minority languages.
Training sessions targeting social service providers and civil society have been conducted to present and
explain the Convention. Despite these efforts, the CRC has only reached a limited portion of the
population.

Using the CRC to eliminate trafficking in children means that awareness raising efforts must
continue and support for changes must be further mobilized.

3. Recommended actions

• Governments can ensure that the CRC and the Optional Protocol on the Sale of Children,
Child Prostitution and Child Pornography are available in all minority languages of the country
and that training reaches the most marginalized groups - groups often representing a large
portion of the trafficking victims population.
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• Governments can support institutionalization of training on the CRC and its Protocol by
including modules on the CRC in all curricula for service providers and children. Such
modules should be made mandatory in the training of teachers, health professionals, social
workers, police and local administrators as well as in primary and secondary schools.

• Non-governmental bodies can support and reinforce the Government's efforts to translate the
CRC and Optional Protocol into all relevant languages. They can also ensure dissemination
through the development of training materials, support for the provision of trainers and
training focussing on particularly vulnerable groups.

C. Prevention and addressing root causes

While there is no one simple explanation for the phenomenon or occurrence of trafficking,
several root causes have been identified. Combating them will no doubt help entire communities
protect themselves from the dangers of trafficking. These root causes include poverty, low levels of life
skills such as literacy, language, basic arithmatic and knowledge of reproductive health (including HIV/
AIDS).

Governments have the obligation to implement or support interventions that decrease
vulnerabilities associated with these root causes. They have the responsibility of making all citizens,
including children, aware of their rights, and the responsibility to enforce these rights to the maximum
extent possible.

1. Birth registration and right to acquire a nationality

Article 7 of the CRC requires the following:

"The child shall be registered immediately after birth and shall have the right from birth to a name,
the right to acquire a nationality ...

States Parties shall ensure the implementation of these rights in accordance with their national
law and their obligations under the relevant international instruments in this field, in particular
where the child would otherwise be stateless."

2. Education

Article 28 of the CRC requires State Parties to take measures to ensure the right of the child to
education.

3. Social security and adequate standard of living

Article 26 of the CRC recognizes the right of every child to benefit from social security. Article 26
requires States to "take the necessary measures to achieve the full realization of this right in accordance
with their national law".

Article 27 of the CRC recognizes the right to a standard of living adequate for the child's physical,
mental, spiritual, moral and social development. Article 27 further requires States to "take appropriate
measures to assist parents and others responsible for the child to implement this right [and] provide
material assistance and support programmes, particularly with regard to nutrition, clothing and housing".

4. Recommended actions

• Governments can implement and strengthen programmes that address poverty, family and
community disintegration, gender discrimination, discrimination against indigenous and minority
communities, and recover and reinforce positive practices which protect and promote the
rights and dignity of children.
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• Governments have the obligation to promote better access to formal or non-formal education
for all children and especially girls, including education on the rights of the child, and
awareness raising of the risk of trafficking and sexual exploitation.

• Sustained information campaigns and community-based actions can, under the CRC,
reaffirm the importance of the family and strengthen social protection of children and young
people.

D. Legislative and other measures and law enforcement

The CRC calls for harmonization of national laws and policies to conform to international
standards established by the Convention and by other human rights instruments. The Optional Protocol
goes further by calling for specific legislation, actions, penalties and child friendly procedures to be
included in national legislation.

Legal measures specifically called for in relation to trafficking include:

• Laws and administrative measures to ensure that children cannot be sold/trafficked into any
form of child labour including commercial sexual exploitation,

• Laws to assist the prosecution of those engaged in trafficking in children both within and
outside the State's jurisdiction and

• Laws and administrative measures to ensure that child victims of trafficking and sexual
exploitation be treated humanely as victims, not criminals, and provided with all appropriate
forms of support and assistance.

1. Implementation of rights under CRC

Article 4 of the CRC requires States to "undertake all appropriative legislative, administrative, and
other measures for the implementation of the rights recognized in the present Convention". With regard
to economic, social and cultural rights, article 4 requires States to "undertake such measures to the
maximum extent of their available resources and, where needed, within the framework of international
cooperation".

2. Protection from violence, injury, abuse, etc.

Article 19 of the CRC requires States to "take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of
the parent(s), legal guardian(s) or any other person who has the care of the child".

Article 19 further provides that such protective measures shall include:

• social programmes for care and support,

• other forms of prevention and

• identification, reporting, referral, investigation, treatment and follow-up, including judicial

involvement.

3. Protection from economic exploitation and hazardous
or other harmful work

Article 32 of the CRC requires States to "take legislative, administrative, social and educational
measures" to ensure the implementation of "the right of the child to be protected from economic
exploitation and from performing any work that is likely to be hazardous or to interfere with the child's
education, or to be harmful to the child's health or physical, mental, spiritual, moral or social development",
including:
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• providing for a minimum age or ages for employment,
• providing for regulation of hours and conditions of work and

• providing for penalties or other sanctions to ensure the effective enforcement of article 32.

4. Prevention of use of children in drug trafficking

Article 33 of the CRC requires States to take all appropriate measures, including legislative,
administrative, social and educational measures to prevent the use of children in the illicit production and
trafficking of narcotic drugs and psychotropic substances.

5. Protection from sexual exploitation and sexual abuse

Article 34 of the CRC requires States to "undertake to protect the child from all forms of sexual
exploitation and sexual abuse". In particular, article 34 requires States to take all appropriate national,
bilateral and multilateral measures to prevent:

• The inducement or coercion of a child to engage in any unlawful sexual activity,

• The exploitative use of children in prostitution or other unlawful sexual practices and

• The exploitative use of children in pornographic performances and materials.

6. Prevention of abduction of and sale or traffic in children

Article 35 of the CRC requires States to "take all appropriate national, bilateral and multilateral
measures to prevent the abduction of, the sale of or traffic in children for any purpose or in any form".

7. Prevention of exploitation

Article 36 of the CRC requires States to "protect the child against all other forms of exploitation
prejudicial to any aspect of the child's welfare".

8. Prohibition of sale of children, child prostitution
and child pornography

Article 1 of the Optional Protocol requires States who have ratified the Convention to prohibit the
sale of children, child prostitution and child pornography. Article 2 defines "sale of children" as "any act
or transaction whereby a child is transferred by any person or group of persons to another for
remuneration or any other consideration". "Child prostitution" is defined as "the use of a child in sexual
activities for remuneration or any other form of consideration". "Child pornography" is defined as "any
representation, by whatever means, of a child engaged in real or simulated explicit sexual activities or
any representation of the sexual parts of a child for primarily sexual purposes".

Article 3 of the Optional Protocol requires States to ensure that, at a minimum, the following acts
and activities are fully covered under its criminal or penal law, whether these offenses are committed
domestically or transnationally or on an individual or organized basis ("Article 3 Offenses"):

• In the context of sale of children, the offering, delivering or accepting, by whatever means, of
a child for the purpose of (a) sexual exploitation of the child, (b) transfer of organs of the child
for profit or (c) engagement of the child in forced labour;

• In the context of sale of children, improperly inducing consent, as an intermediary, for the
adoption of a child in violation of applicable international legal instruments on adoption;

• Offering, obtaining, procuring or providing a child for child prostitution;

• Producing, distributing, disseminating, importing, exporting, offering, selling or possessing for
the above purposes child pornography or

• Attempt, complicity or participation in any of these acts, subject to the provisions of national law.
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Article 3 of the Optional Protocol also requires States to make these offenses punishable by
appropriate penalties that take into account their grave nature. Further, Article 3 requires States to
provide for the liability of legal persons for such offenses. Finally, Article 3 requires States to take
appropriate legal and administrative measures to ensure that all persons involved in the adoption of a
child act in conformity to applicable international legal instruments.

9. Prevention

Article 9 of the Optional Protocol requires States to strengthen measures to prevent the offences
through implementation and dissemination of laws, administrative measures, social policies and programmes,
promoting public awareness, including children's education and training.

10. Jurisdiction

Article 4 of the Optional Protocol requires States to take such measures that may be necessary
to establish jurisdiction over the Article 3 Offenses when they are committed in its territory, on land, ship
or aircraft, by its nationals or residents, or when the alleged offender is present in its territory - and in all
situations when the victim is a national.

11. Extradition

Article 5 of the Optional Protocol requires States to include the sale of children, child prostitution
and child pornography in all extradition treaties between State Parties and consider the Protocol as a
legal basis for extradition when there is no treaty.

12. Seizure of assets and proceeds

Article 7 of the Optional Protocol requires States, subject to their national law, to take measures
to provide for the seizure and confiscation of assets and proceeds from Article 3 Offenses. Article 7 also
requires States to execute requests from other State Parties for such seizure or confiscation. Finally,
Article 7 requires States to take measures aimed at closing premises used to commit Article 3 Offenses.

13. Compensation

Article 7 of the Optional Protocol requires States to ensure that all child victims of Article 3
Offenses have access to adequate procedures to seek, without discrimination, compensation for
damages from those legally responsible.

14. Recommended actions

• Governments can use the CRC (and the Optional Protocol) as a framework for conducting a
review of all national legislation relevant to child trafficking to determine conformity with the
minimum standards for child rights. Inadequate legislation can then be revised or developed
based on the gaps identified.

• Governments can ensure that all law enforcers and members of the justice system receive
CRC training and information on the relevant national laws and polices in relation to children
and trafficking. Information on national laws can also be disseminated among civil society.

• Non-governmental bodies can support this process of law review and reform, to the extent
possible, by providing technical assistance. If necessary, they can also conduct their own
review in order to advocate for revisions in line with the rights of the child.

• Non-governmental bodies can cooperate with governments in their efforts to raise
awareness among law enforcers about the CRC and relevant national legislation. NGOs can
play a major role in educating the public on relevant national legislation.
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• Governments can get a better understanding of the shortcomings and challenges affecting
their laws and regulations through broad partnerships and consultations, and a participatory
process involving communities and victims of trafficking.

• Governments who have ratified the CRC must introduce legislation which makes trafficking in
human beings a criminal offence as a matter of priority, and which protects the rights of
trafficked victims.

• Governments can promote legislation that applies to all children residing on the State's
territory regardless of their legal status.

E. Deprivation of liberty and criminal procedures
in line with child rights

Victims of trafficking often find themselves in an illegal situation regarding their migration status
(e.g. without visa, documents, or working permit) or involved in illegal activities (prostitution, begging,
etc.). Governments who have ratified the CRC have the obligation, through their laws and regulations, to
recognize trafficked children as victims, not as criminals. Laws penalizing the trafficking of children
should not criminalize children themselves.

Children who are trafficked also find themselves in situations of extreme vulnerability. Their
exploitation and abuse take place in unfamiliar surroundings that offers them no support, no recourse,
and nobody to turn to for help. It is therefore of prime importance that laws and regulations provide for a
humane and sensitive treatment of these children once they have been rescued or identified. Children
should not be revictimized through the rescue process. In this respect the CRC can be used as a
guideline for countries to bring their legislation on criminal procedures in relation to child victims of
trafficking up to international standards.

1. Arrest, detention, imprisonment, deprivation of liberty

Article 37 of the CRC contains provisions relating to the arrest, detention or imprisonment of a
child, as well as conditions for deprivations of liberty.

2. Treatment of children in criminal cases

Article 40 of the CRC contains provisions relating to the treatment of children in criminal cases.

3. Protection of child victims

Article 8 of the Optional Protocol requires States to adopt appropriate measures to protect the
rights and interests of child victims at all stages of the criminal justice process including their right to
information, to be heard, to receive support services, to special procedures, or have their safety and
integrity protected.

Such measures include providing support services for children, protecting the identity and
privacy of child victims and guaranteeing the safety of child victims, the families of child victims and
witnesses.

4. Recommended actions

• Governments can adopt legislation on the conditions of detention of child migrants and
offer detention conditions that respects children's rights, including their right to health and
education.

• Governments can collaborate with partners at many levels in order to creatively address the
sensitive issues surrounding undocumented migration in the case of trafficking in children.
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• Governments can ensure that children victims of trafficking who are cooperating in
prosecution are given residency until it is safe for them to return home.

• Governments can adopt sensitive judicial procedures including video testimony, the right to a
counsellor's or social worker's assistance, and short pre-trial detention.

• Non-governmental bodies can help provide awareness raising and training on child rights for
law enforcers, including police, prosecutors and judges.

F. Repatriation and return of victims

Reintegration is indeed a long-term process that requires psychosocial support, job-training and
placement, destigmatization and programme monitoring and follow-up. Each trafficked child is in a
particular situation that needs to be taken into account when initiating the child's reintegration. For that
reason, children and young persons should be included as much as possible as active partners in the
process leading to their recovery and reintegration.

1. Special protection and assistance

Article 20 of the CRC provides that children who are separated from their families are entitled to
special protection and assistance provided by the State.

2. Review of treatment

Article 25 of the CRC recognizes the "right of a child who has been placed by the competent
authorities for the purpose of care, protection or treatment of his or her physical or mental health, to a
periodic review of the treatment provided to the child and all other circumstances relevant to his or her
placement".

3. Family reunification

Article 10 of the CRC provides obligations of States with respect to family reunification.

4. Illicit transfer and non-return

Article 11(1) of the CRC requires States to take measures to "combat the illicit transfer and
non-return of children abroad". Article 11(2) requires States to "promote the conclusion of bilateral or
multilateral agreements or accession to existing agreements" to achieve this end.

5. Recovery and reintegration

Article 39 of the CRC requires State Parties to "take all appropriate measures to promote physical and
psychological recovery and social reintegration of a child victim of any form of neglect, exploitation or abuse.

States are therefore required to enter into cross-border agreements with other States. Only then
can the guarantee be given for the victim's speedy return home and appropriate support for his or her
successful reintegration.

Article 9 of the Optional Protocol requires States to take all feasible measures to ensure
appropriate assistance to victims for their full recovery and reintegration.

6. Recommended actions

• Governments must provide wide-ranging, effective, child-sensitive and culture-sensitive
services for child victims of trafficking. These include shelter, health, education and other
relevant services that ensure the realization of their rights.
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• Governments must also strive to provide training and professional capacity-building to social-
workers involved in the reintegration of trafficked children, including assessment skills and
counselling.

• Non-governmental bodies can support governmental efforts by offering appropriate training
and supporting the establishment of efficient social services.

• Outreach and emergency services that reach the most vulnerable must be developed, and
safe channels for returning established.

G. Monitoring the situation of trafficking in children

States who have ratified the CRC have the obligation to report, on a five-year basis, on the
national situation of their children and the implementation of children's rights. In order to comply, systems
must be established to monitor the trends in violations of child rights including trafficking. The systematic
collection of data and information at national and local levels should also be used to inform policy and
planning for programme interventions.

1. Reporting obligations

Governments are expected to report on all aspects of trafficking, including:

• Legal and administrative measures adopted to ensure that children abducted within the
jurisdiction are found as speedily as possible and returned, and that traffickers are punished,

• Quantitative data (number of children abducted and recovered, number of traffickers arrested,
prosecuted and punished) and

• Actions taken to combat the root causes of trafficking.

2. Recommended actions

• Governments can support the development of indicators and evaluation systems that would
enable them to monitor trafficking and anti-trafficking activities. This can be done through
wide partnerships with various organizations, other governments, and civil society.

• Non-governmental bodies can support governments' efforts by conducting and sharing
community based research and examples of good practices at grass-roots level, and by
supporting the exchange of information on cross-border trafficking activities.

• Baseline surveys can be designed and conducted in order to get a clear image of the
situation of trafficked victims, illegal migrants, and vulnerable populations in various geographical
areas.

• Governments can encourage the participation of children and young persons in all processes
that concern them, including their participation as researchers and in the monitoring their
own situation. Governments can seek children's opinions and take their perspectives into
account.

• Non-governmental bodies can support child-participation by helping children and young-people
organize, express themselves, monitor and evaluate their own situations, and have their
opinions and voices brought to decision makers.

H. Cooperation, resources and partnerships

1. Adequate resources

Article 4 of the CRC obligates governments to commit adequate resources to their efforts towards
the realization of children's rights and to undertake implementation of the Convention, where needed,
"within the framework of international cooperation".
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2. Adoption

Article 21 of the CRC requires States to conclude bilateral or multilateral arrangements or
agreements to accomplish the purposes of the CRC with respect to adoption. Article 21 further requires
States to "ensure that the placement of the child in anther country is carried out by competent authorities
or organs".

3. Support of United Nations agencies, international community
and non-governmental organizations

Article 45 of the CRC calls upon UNICEF, other United Nations agencies, the international
community and non-governmental bodies to support governments' efforts.

4. Investigations and criminal proceedings

Article 6 of the Optional Protocol requires States to provide the greatest measure of assistance to
other State Parties in connection with investigations or criminal proceedings.

5. Prevention, detection, investigation, prosecution,
punishment and victim assistance

Article 10 of the Optional Protocol requires States to take all necessary steps to strengthen
international cooperation by multilateral, regional and bilateral arrangements to address prevention
(including to tackle root causes), detection, investigation, prosecution and punishment of those responsible
- and to assist victims.

6. Recommended actions

• Governments can enter into formal cooperation agreements with each other in order to
address cross-border issues of trafficking and sexual exploitation. These can take the form
of Memoranda of Understanding or other types of agreements.

• Governments can foster informal cooperation with governments of neighbouring countries
in order to promote common understanding of problems and development of the most
appropriate solutions. This can be done through common research, exchanges of good
practices and mutual support for the repatriation and reintegration of trafficked victims.

• Non-governmental bodies can support these efforts for the implementation of children's rights
through cross-border research, highlighting of common cross-border issues, and actions
designed to bring together actors from both sides of the border.

• Governments can enter into dialogue and seek support (including financial support) from
bilateral donors, United Nations agencies and non-governmental bodies in order to foster the
implementation of all children's rights.

V. ILO MINIMUM AGE FOR ADMISSION TO EMPLOYMENT
CONVENTION NO. 138

The International Labour Organization is a United Nations specialized agency which seeks the
promotion of social justice and internationally recognized human and labour rights. The ILO formulates
international labour standards in the form of Conventions and Recommendations setting minimum
standards of basic labour rights. This section and the following are not intended to be a comprehensive
discussion of the obligations of States under the complex provisions and procedures of the ILO system.
Instead, they only seek to highlight provisions that are relevant to trafficking in children. Readers should
refer to the body of ILO law for a complete understanding of the obligations.
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A. History and background

ILO Minimum Age for Admission to Employment Convention No. 138 (the Minimum Age Convention
or ILO Convention No. 138) is a fundamental ILO Convention which was adopted by the ILO in 1973 and
entered into force in 1976. The Minimum Age Convention is the bedrock of national and international
action for the total abolition of child labour. The Minimum Age Convention became a general instrument
for different minimum age conventions that existed in limited sectors, such as industry, agriculture, sea,
non-industrial employment, fishermen and underground work.

B. Purpose

The ultimate objective of the Minimum Age Convention is the effective abolition of child labour.
The Minimum Age Convention seeks to "prohibit child labour and provide a minimum age for work that
corresponds to the end of compulsory schooling".1

C. Application

As a convention, ILO Convention No. 138 is legally binding on the ILO Member States that
ratify it.

Additionally, paragraph 2 of the ILO Declaration on Fundamental Principles and Rights at Work
requires all Members of the ILO, even if they have not ratified the Convention, to respect, to promote and to
realize, in good faith and in accordance with the ILO Constitution, the principles concerning the fundamental
rights which are the subject of the Minimum Age Convention, namely the effective abolition of child
labour.

D. Enforcement

State parties to any ILO Convention are required by the Constitution of the ILO to submit annual
reports to the ILO detailing the measures which have been adopted to give effect to the relevant
convention (Constitution, article 22). The reports are to be submitted to organizations representing
workers and employers. The organizations representing workers and employers issue their own observa-
tions on the state reports. The ILO is to be informed of the observations received by states. States that
have not ratified ILO conventions are required to submit a report detailing the state of their law and their
practice with regard to the convention that has not been ratified (Constitution, article 19 (5) (e)). The
Director-General of the ILO summarizes the reports submitted by states to the International Labour
Conference.

The ILO Committee of Experts on the Application of Conventions and Recommendations examines
state reports, domestic law and the comments issued by organizations representing workers and
employers. The Committee has authority to issue observations on state reports to the state concerned
and the International Labour Conference, to make recommendations and issue requests to governments
for replies. Member states and organizations representing employers and workers may issue a complaint
against a state party that is in breach of its obligations to an ILO convention.

E. Key Provisions

Article 2 of the Minimum Age Convention provides that the minimum age under the Convention
shall not be less than the age of completion of compulsory schooling and, in any case, shall not be less
than 15 years.

1 International Labour Organization website: Five approaches in international labour standards to child labour. http://www.
ilo.org/public/english/standard/norm/whatare/stndards/childs.htm.
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However, article 3 of the Minimum Age Convention provides that the minimum age shall not be
less than 18 years for any type of employment or work which by its nature or the circumstances in which
it is carried out is likely to jeopardize the health, safety or morals of young persons. This age may be
lowered to 16 upon the full protection of health, safety and morals, consultation with relevant organizations
of employers and workers and appropriate instruction or vocational training.

On the other hand, article 7 of the Minimum Age Convention permits the employment or work of
persons 13 to 15 years for light work which is (a) not likely to be harmful to their health or development
and (b) not such as to prejudice their attendance at school, participation in vocational orientation or
training programmes or their capacity to benefit from the instruction received.

In addition, article 2 provides that a State may, after consultation with organizations of workers
and employers, set the minimum age for entry into employment at 14 years where their "economy and
educational facilities" are insufficiently developed.

F. Obligations under the Minimum Age Convention
applicable to trafficking in children

1. Abolition of child labour

Article 1 of ILO Convention No. 138 requires States to develop a national policy to effectively
abolish the use of child labour.

2. Minimum age for employment

Article 1 of ILO Convention No. 138 requires States to develop a national policy to raise
progressively the minimum age for admission to employment or work to a level consistent with the "fullest
physical and mental development of young persons".

Article 3 of ILO Convention No. 138 requires States to determine, by national law or regulations
or by the competent authority, after consultation with organizations of employers and workers concerned,
where such exist, the types of employment or work to which the minimum age applies.

3. Measures

Article 9 of ILO Convention No. 138 requires States to take the necessary measures, including
enacting appropriate penalties, to ensure effective compliance with the Convention.

4. Compliance

ILO Convention No. 138 requires States to ensure that national laws, regulations or a competent
authority defines the persons responsible for compliance with the Convention.

VI. ILO ELIMINATION OF THE WORST FORMS OF CHILD
LABOUR CONVENTION NO. 182 AND ILO WORST FORMS

OF CHILD LABOUR RECOMMENDATION NO. 190

A. History and background

In 1999, the General Conference of the ILO recognized the need to adopt new instruments for
the prohibition and elimination of the worst forms of child labour to complement ILO Convention No. 138.
In response, the General Conference adopted the Worst Forms of Child Labour Convention No. 182 (the
Worst Forms of Child Labour Convention or ILO Convention No. 182), which calls for immediate action to
ban the worst forms of child labour. At the same time, the General Conference adopted the Worst Forms
of Child Labour Recommendation No. 190 (ILO Recommendation No. 190) to supplement ILO Convention
No. 182 .
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ILO Convention No. 182 does not revise or replace ILO Convention No. 138. Instead, they
complement each other. ILO Convention No. 182 focuses on the worst forms of labour as a priority
target, while ILO Convention No. 138 sets forth the ultimate objective of the effective abolition of child
labour and establishes minimum age standards.

In less than three years, 132 countries ratified ILO Convention No. 182. ILO Convention No. 182
is the fastest ratified convention in the ILO's 82-year history.

B. Purpose

ILO Convention No. 182 seeks to make the need for immediate and comprehensive action to
prohibit and eliminate the worst forms of child exploitation a priority for national and international action of
States.

In its preface, ILO Convention No. 182 recognizes the following:

• The need to adopt new instruments for the prohibition and elimination of the worst forms of
child labour, as the main priority for national and international action, including international
cooperation and assistance.

• The effective elimination of the worst forms of child labour requires immediate and compre-
hensive action, taking into account:

• the importance of free basic education,

• the need to remove the children concern from all such work and

• the need to provide for their rehabilitation and social integration while addressing the
needs of their families.

• Child labour is to a great extent caused by poverty and the long-term solution lies in
sustained economic growth leading to social progress, in particular poverty alleviation and
universal education.

C. Application

As a convention, ILO Convention No. 182 is legally binding on the ILO Member States that
ratify it. Recommendation No. 190 is not legally binding.

D. Enforcement

Please refer to the enforcement provisions for the Minimum Wage Convention above.

E. Key Provisions

1. Definition of child

Article 2 of ILO Convention No. 182 defines "child" as all persons under the age of 18.

2. Definition of worst forms of child labour

Article 3 of ILO Convention No. 182 provides that "the worst forms of child labour" comprises:

"(a) all forms of slavery or practices similar to slavery, such as the sale and trafficking of
children, debt bondage and serfdom and forced or compulsory labour, including forced or
compulsory recruitment of children for use in armed conflict;
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(b) the use, procuring or offering of a child for prostitution, for the production of pornography or
for pornographic performances;

(c) The use, procuring or offering of a child for illicit activities, in particular for the production
and trafficking of drugs as defined in the relevant international treaties;

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm the
health, safety or morals of children."

Article 4 of ILO Convention No. 182 provides that each State must determine the types of work
that fall under article 3(d) by national laws or regulations, after consultation with employers' and workers'
organizations, and must identify where they exist.

Paragraph 3 of Recommendation 190 provides that in determining the types of work referred to
under article 3(d) of the Convention, and in identifying where they exist, consideration should be given,
among other things, to:

• Work which exposes children to physical, psychological or sexual abuse;

• Work underground, under water, at dangerous heights or in confined spaces;

• Work with dangerous machinery, equipment and tools, or which involves the manual handling
or transport of heavy loads;

• Work in an unhealthy environment which may, for example, expose children to hazardous
substances, agents or processes, or to temperatures, noise levels, or vibrations damaging to
their health and

• Work under particularly difficult conditions such as work for long hours or during the night or
work where the child is unreasonably confined to the premises of the employer.

Paragraph 4 of Recommendation No. 190 provides that national laws or regulations or the
competent authority after consultation with the workers' and employers' organizations concerned may
authorize Article 3(d) work from the age of 16 on the condition that "the health, safety and morals of the
children concerned are fully protected, and that the children have received adequate specific instruction
or vocational training in the relevant branch of activity".

F. International Programme on the Elimination

of Child Labour

The ILO's International Programme on the elimination of Child Labour (IPEC) implements
technical cooperation programmes to support participating countries in combating child trafficking. After
the First World Congress against Commercial Sexual Exploitation of Children in Stockholm in 1996, IPEC
expanded its activities to combat trafficking in children worldwide.

The implementation of ILO Convention No. 182 is entirely the responsibility of each State.
However, IPEC stands ready to advise and assist ILO members according to their particular needs.
IPEC's aim is to work towards the progressive elimination of child labour by strengthening national
capacities to address child labour problems, and by creating a worldwide movement to combat it. IPEC
has ten years of experience in the design and implementation of programmes to eliminate child labour
and is active in 75 countries.

Some governments have chosen to adopt the IPEC Time-Bound Programme (TBP) approach to
manage the implementation process and fulfill their obligations under ILO Convention No. 182. This
approach is designed to provide governments with a comprehensive framework they can use to chart a
course of action with well-defined targets.
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G. Obligations under the Worst Forms of Child Labour Convention
and recommendations under Recommendation No. 190

applicable to trafficking in children

1. Abolition of worst forms of child labour

Article 1 of ILO Convention No. 182 requires States to "take immediate and effective measures to
secure the prohibition and elimination of the worst forms of child labour as a matter of urgency".

Paragraph 9 of Recommendation No. 190 provides that States should ensure that authorities
implementing national provisions against the worst forms of child labour cooperate and coordinate
activities.

Paragraph 10 of Recommendation No. 190 provides that national laws or regulations or the
competent authority should determine the persons to be held responsible in the event of non-compliance
with national provisions.

2. Criminal and other liability

Paragraph 12 of Recommendation No. 190 provides that States should criminalize the following
worst forms of child labour:

• All forms of slavery or practices similar to slavery, such as the sale and trafficking of children,
debt bondage and serfdom and forced or compulsory labour, including forced or compulsory
recruitment of children for use in armed conflict;

• The use, procuring or offering of a child for prostitution, for the production of pornography or
for pornographic performances and

• The use, procuring or offering of a child for illicit activities, in particular for the production and
trafficking of drugs as defined in the relevant international treaties, or for activities which
involve the unlawful carrying or use of firearms or other weapons.

Paragraph 13 of Recommendation No. 190 provides that penalties for violations of national
provisions against Article 3(d) work should include criminal penalties, where appropriate.

Paragraph 14 of Recommendation No. 190 provides that States should also provide as a matter of
urgency for other criminal, civil or administrative remedies to ensure enforcement of national provisions,
including special supervision of offending enterprises and temporary or permanent revocation of operating
permits for persistent violators.

3. Monitoring

Article 5 of ILO Convention No. 182 requires States, after consultation with employers' and
workers' organizations, to establish or designate appropriate mechanisms to monitor the implementation
of the provisions giving effect to the Convention. Paragraph 8 of Recommendation No. 190 also provides
that States, after consultation with employers' and workers' organizations, should establish or designate
appropriate national mechanisms to monitor the implementation of national provisions for the prohibition
and elimination of the worst forms of child labour.

Paragraph 5 of Recommendation No. 190 provides that States should compile and keep up to
date detailed information and statistical data on the nature and extent of child labour to serve as a basis
for determining priorities for national action for the abolition of child labour, in particular for the prohibition
and elimination of its worst forms as a matter of urgency.
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As far as possible, such information and statistical data should include data disaggregated by
sex, age group, occupation, branch of economic activity, status in employment, school attendance and
geographical location. States should also take account the importance of an effective system of birth
registration, including the issuing of birth certificates.

States should also compile and keep updated such relevant data concerning violations of national
provisions for the prohibition and elimination of the worst forms of child labour.

Recommendation No. 190 provides that the compilation and processing of such information and
data should be carried out with due regard for the right of privacy and should be communicated to the
ILO on a regular basis. (Paragraphs 6 and 7)

4. Programmes of action

Article 6 of ILO Convention No. 182 requires States to design and implement programmes of
action to eliminate as a priority the worst forms of child labour.

Article 6 further requires such programmes of action to be designed and implemented in
consultation with relevant government institutions and employers' and workers' organizations, taking into
consideration the views of other concerned groups as appropriate.

Paragraph 2 of Recommendation No. 190 provides that such programmes of action "should be
designed and implemented as a matter of urgency, in consultation with relevant government institutions
and employers' and workers' organizations, taking into consideration the views of children directly
affected by the worst forms of child labour, their families and, as appropriate, other concerned groups
committed to the aims of the convention and this recommendation".

Paragraph 2 of Recommendation No. 190 further provides that such programmes of action should
aim at, among other things:

• Identifying and denouncing the worst forms of child labour;

• Preventing the engagement of children in or removing them from the worst forms of child
labour, protecting them from reprisals and providing for their rehabilitation and social integration
through measures which address their educational, physical and psychological needs;

• Giving special attention to:

• younger children;

• girls;

• the problem of hidden work situations, in which girls are at special risk;

• other groups of children with special vulnerabilities or needs;

• Identifying, reaching out to and working with communities where children are at special risk and

• Informing, sensitizing and mobilizing public opinion and concerned groups, including children
and their families.

5. Measures

Article 7 of ILO Convention No. 182 requires States to take all necessary measures to ensure the
effective implementation and enforcement of the provisions giving effect to the Convention, including the
provision of penal sanctions or, as appropriate, other sanctions.

Article 7 further requires States, taking into account the importance of education in eliminating
child labour, to take effective and time-bound measures to:

• Prevent the engagement of children in the worst forms of child labour;

• Provide the necessary and appropriate direct assistance for the removal of children from the
worst forms of child labour and for their rehabilitation and social integration;

270 I Combating Human Trafficking in Asia



• Ensure access to free basic education, and, wherever possible and appropriate, vocational
training, for all children removed from the worst forms of child labour;

• Identify and reach out children at special risk and

• Take account of the special situation of girls.

Finally, Article 7 requires States to designate the competent authority responsible for the
implementation of the provisions giving effect to the Convention.

Paragraph 15 of Recommendation No. 190 sets forth suggested measures against the worst
forms of child labour, including:

• Informing, sensitizing and mobilizing the general public and members of government and the
judiciary,

• Involving and training employers' and workers' organizations and civic organizations,

• Training government officials and other relevant professionals, especially inspectors and law
enforcement officials,

• Providing for extraterritorial liability,

• Simplifying legal and administrative procedures,

• Encouraging development of policies against the worst forms of child labour,

• Monitoring and publicizing best practices,

• Publicizing legal and other provisions on child labour in relevant languages and dialects,

• Establishing complaints procedures and protecting complainants,

• Establishing helplines and other points of contact and assistance,

• Improving educational infrastructure and teacher training and

• Taking into account in national programmes of action the need for jobs and vocational training
for parents and other adult family members and the need for sensitizing parents.

6. International cooperation and assistance

Article 8 of ILO Convention No. 182 requires States to take appropriate steps to assist one
another in giving effect to the provisions of this Convention through enhanced international cooperation
and/or assistance including support for social and economic development, poverty eradication
programmes and universal education.

Paragraph 11 of Recommendation No. 190 provides that States should, as permitted by national
law, cooperate with international efforts against the worst forms of child labour as a matter of urgency by:

• gathering and exchanging information about criminal offenses,

• detecting and prosecuting those involved in sale and trafficking of children, use, procuring,
offering of children for illicit activities, for prostitution, for the production of pornography or for
pornographic performances and

• registering perpetrators.

Paragraph 16 of Recommendation No. 190 provides that enhanced international cooperation and
assistance should complement national efforts and include:

• mobilizing resources for national or international programmes,

• mutual legal assistance,

• technical assistance, including information exchange and

• support for social and economic development, poverty eradication programmes and universal
education.
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VII. PROGRAMME OF ACTION FOR THE PREVENTION OF
THE SALE OF CHILDREN, CHILD PROSTITUTION

AND CHILD PORNOGRAPHY

A. History and background

The Commission on Human Rights, in resolution 1992/74, adopted the Programme of Action for
the Prevention of the Sale of Children, Child Prostitution and Child Pornography. Resolution 1992/74 of
the Commission on Human Rights recommends that all states adopt the necessary legislative and
administrative measures to implement the Programme of Action.

B. Application

The Committee on the Rights of the Child and the Special Rapporteur on the Sale of Children,
Child Prostitution and Child Pornography are requested to consider the Programme of Action in carrying
out their respective mandates. (Provision 1,5,6)

States are requested to periodically report to the Subcommission on the measures that
have been adopted to implement the Programme of Action and of the "efficacy of such measures".
(Provision 1, 7)

The Subcommission is requested to submit a report every two years to the Commission
on Human Rights detailing the state of implementation of the Programme of Action by all States.
(Provision 1, 8)

The Programme of Action is to be examined by the Commission on Human Rights every two
years. (Provision 1, 10)

C. Key provisions

1. Trafficking in and sale of children, child prostitution and
child pornography as modern forms of slavery

The Programme of Action recognizes that the trafficking in and sale of children, child prostitution
and child pornography constitute modern forms of slavery which are "incompatible with human rights,
human dignity and values and jeopardize the welfare of individuals, families and society as a whole".
(Provision 2)

2. Prevention

In preventing these practices, concerted measures are required at national, regional and
international levels in the field of education, information, assistance and rehabilitation, legislative reform
and law enforcement. (Provision 3)

Effective legislative and law enforcement measures are required to prevent the traffic in, sale or
sexual exploitation of children.

Structural reform and development assistance should focus on the economic and social
conditions that facilitate these practices. (Provision 32-33)

3. No justification

The sale of children, child prostitution and child pornography cannot be justified by reason of
custom or traditional practices or by poverty or underdevelopment. (Provision 9-10)
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4. Information programmes

International, regional and national information programmes are required to inform the public of
the existence of these institutions and practices and the measures which government and non-government
entities may take to prevent and combat these practices. (Provision 12-17)

5. Education as protection

Primary and vocational education is viewed as an effective means of protecting vulnerable groups
from exploitation. (Provision 18-23)

6. Party to conventions

States are urged to become parties to the Convention on the Rights of the Child, ILO Convention
No. 138, the 1956 Supplementary Slavery Convention and the 1949 Convention for the Suppression of
the Traffic in Persons and of the Exploitation of the Prostitution of Others. (Provision 24-31)

7. Rehabilitation and reintegration

Rehabilitation and reintegration programmes should be implemented to assist children who have
been victims of trafficking. (Provision 34)

8. Law enforcement and cooperation

Law enforcement agencies must cooperate with each other on bilateral and multilateral levels.
States should cooperate with the Interpol to establish a data bank of suspects involved in the trafficking
and the sexual exploitation of children. The Programme of Action calls for a regional intergovernmental
task force to be established to combat the trafficking in, sale and sexual exploitation of children.
(Provision 35)

9. Rehabilitation and reintegration

National commissions in cooperation with non-governmental organizations should plan measures
to address these practices. (Provision 36)

10. Legal and other measures

The Programme of Action refers to the legal and other measures required of states to prevent
trafficking in and sale of children (37-44), child prostitution (45-50) and child pornography (51-56).

11. Implementation

In implementing the Programme of Action, States are invited to consider the Plan of Action for
Implementing the World Declaration on the Survival, Protection and Development of Children in the
1990s and the Convention on the Rights of Child. States are further invited to inform the Subcommission
on the measures that have been implemented to comply with the Programme of Action. United Nations
bodies, specialized agencies and non-governmental organizations are invited to consider the programme
of action in carrying out their respective mandates.
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VIII. PROGRAMME OF ACTION FOR THE ELIMINATION OF
THE EXPLOITATION OF CHILD LABOUR

A. History and Background

The Commission on Human Rights, in resolution 1993/79, adopted the Programme of Action for
the Elimination of the Exploitation of Child Labour.

The drafters of the Programme of Action recognize that the exploitation of child labour remains a
global phenomenon. While exploitative labour practices occur both in the developed and developing
world, the problem is more prevalent in developing countries. (Provision 2) Poverty is therefore seen as a
main cause for the exploitation of child labour. The Programme of Action asserts that underdevelopment
can never justify such practices. (Provision 2) Child prostitution, pornography, the sale of children,
employment in dangerous occupations, enforced begging and debt bondage are identified as the "most
odious or degrading forms of child exploitation". (Provision 3)

B. Application

Relevant United Nations agencies are requested to consider the Programme of Action in the
formulation of their policies and programmes. (Provision 3)

Non-governmental organizations are also urged to consider the Programme of Action in the
carrying out of their respective mandates. (Provision 4)

The Committee of the Rights of the Child and the Special Rapporteur on the Sale of Children,
Child Prostitution and Child Pornography are invited to consider the Programme of Action in the carrying
out of their mandates. (Provision 5-6)

States are request to periodically report to the Subcommission on the measures they have taken
to implement the Programme of Action. (Provision 7)

The Subcommission is requested to submit a report to the Commission on Human Rights every
two years on the progress of states implementing the Programme of Action.

The Commission on Human Rights declared that it would consider the implementation of the
Programme of Action for the purpose of evaluating the progress in eliminating the exploitation of child
labour.

C. Key provisions

1. Adoption of legislative and administrative measures

Resolution 1993/79 recommends states to adopt legislative and administrative measures for the
purpose of implementing the Programme of Action at national and international levels. (Provision 2)

2. Child labour for criminal purposes

Particular emphasis should be placed on the exploitation of child labour for criminal purposes
such as drug trafficking or participation in armed conflict. (Provision 4)
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3. Priority action and special attention to dangerous
forms of child labour

Priority action should be directed towards ending the most dangerous forms of child labour and
exacting labour from children under the age of 10. (Provision 5)

Special attention should focus towards children who are most vulnerable to exploitation which
include, inter alia, street children, children of immigrants or minorities and refugee children. (Provision 6)

4. Legislative and other measures

Children should be protected from exploitation through the "development, the reinforcement of
legislation and the proper application of relevant laws". (Provision 8)

Furthermore, local, national, regional and international measures are required to eliminate the
exploitation of child labour. (Provision 9)

The Programme of Action calls for the strengthening of domestic legislation to combat the
exploitation of child labour (Programme 21), enhanced cooperation between public and private organiza-
tions (Programme 22), access to education (Programme 23), the employment of a sufficient number of
appropriately trained work inspectors (Programme 24) and the establishment of a national agency or
institution responsible for protecting and promoting the rights of children. (Provision 25)

5. Information campaigns

International and national information campaigns should be used to inform the public, including
children, of the existence of exploitative labour practices.

6. Labour inspections

The sectors of employment commonly associated with exploitative labour practices are to be
subject to closer scrutiny. Labour inspections shall be used to facilitate the detection and prosecution of
individuals involved in the exploitation of child labour. (Provision 10)

7. Prevention

Access to basic education and vocational training, the implementation of social and economic
initiatives and the appropriate utilization of development assistance will serve to minimize the risk of
children being exposed to exploitative labour practices. (Provision 11-13)

8. Minimum Age Convention

The Programme of Action specifically refers to the Minimum Age Convention in which State
Parties are required to develop a national policy to effectively abolish the use of child labour and to raise
the minimum age for employment to an age which is consistent with the "fullest physical and mental
development of young persons". (Minimum Age Convention, article 1)

States are recommended to ratify the Minimum Age Convention. The ILO is requested to offer
the necessary assistance to developing countries to implement the Minimum Age Convention.

9. Dangerous or high risk employment

National legislation shall prohibit the use of children in dangerous or high risk employment and
impose sanctions on employers who exploit children for such employment. (Provision 14)
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10. United Nations Charter and Universal Declaration
of Human Rights

The Programme of Action regards the sale of children and similar practices (serfdom, bonded
service, fraudulent adoptions, abandonment, child prostitution, trafficking in pornography involving the
sexuality of children, international traffic in girls and boys for immoral purposes, under-age maidservants
in a position of servitude as constituting a crime which violates the United Nations Charter and the
principles of Universal Declaration of Human Rights and the United Nations Charter. (Provision 14)

11. Declaration of the Rights of the Child

The Programme of Action requests states to fully apply the principles of the Declaration of Rights
of the Child. Specific reference is made to Principle 2 which provides that "The child shall enjoy special
protection, and shall be given opportunities and facilities, by law and by other means, to enable him to
develop physically, mentally, morally, spiritually and socially in a healthy and normal manner and in
conditions of freedom and dignity".

Special reference is also made to Principle 9 which provides that "The child shall be protected
against all forms of neglect, cruelty and exploitation. He shall not be the subject of traffic, in any form".

12. Convention on the Rights of the Child

The Programme of Action requests all states to consider ratifying the Convention on the Rights of
the Child. Specific reference is made to article 32 of the CRC, which provides:

"1 . States Parties recognize the right of the child to be protected from economic exploitation and
from performing any work that is likely to be hazardous or to interfere with the child's
education, or to be harmful to the child's health or physical, mental, spiritual, moral or social
development.

2. States Parties shall take legislative, administrative, social and educational measures to
ensure the implementation of the present article. To this end, and having regard to the
relevant provisions of other international instruments, States Parties shall in particular:

(a) Provide for a minimum age or minimum ages for admission to employment;

(b) Provide for appropriate regulation of the hours and conditions of employment;

(c) Provide for appropriate penalties or other sanctions to ensure the effective enforcement
of the present article.

13. Prohibited employment

States are requested to prohibit the employment of children in the following cases:

(a) Employment before the normal age of completion of primary schooling in the country concerned,

(b) Under-age maid service,

(c) Night work,

(d) Work in dangerous or unhealthy conditions,

(e) Activities linked with prostitution, pornography and other forms of sexual trade and exploitation,

(f) Work concerned with trafficking in and production of illicit drugs and

(g) Work involving degrading or cruel treatment. (Provision 20)

14. Implementation

The United Nations and its specialized agencies are requested to "develop and/or reinforce their
activities in the field of child labour". (Provision 26) The Programme of Action also calls for cooperation
between governments, the United Nations and its specialized agencies and non-governmental organiza-
tions with a view to eliminating child labour. (Provision 34-39)
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IX. THE SAARC CONVENTION ON REGIONAL ARRANGEMENTS
FOR THE PROMOTION OF CHILD WELFARE

IN SOUTH ASIA

A. History and background

The SAARC Convention on Regional Arrangements for the Promotion of Child Welfare in South
Asia (the SAARC Child Welfare Convention) was signed by the member states of SAARC in January
2002. The SAARC Child Welfare Convention is the result of the shared view of member states that the
promotion of child welfare in South Asia requires regional effort.

B. Purpose

The SAARC Child Welfare Convention seeks to strengthen and implement the promises made in
various international and national conferences and summits and assist member states in accomplishing
and protecting child rights through regional arrangements. The SAARC Child Welfare Convention
contains provisions specifically relating to trafficking in children.

C. Application

As a convention, the SAARC Child Welfare Convention is legally binding on State Parties.

D. Key provisions

The SAARC Child Welfare Convention refers to the Convention of the Rights of the Child and the
Universal Declaration of Human Rights. The State Parties underline the needs of children and recognize
that survival, protection, development and participatory rights of the child are linked inextricably to human
rights, economic progress and social development.

The SAARC Child Welfare Convention calls upon State Parties to pursue national programmes of
action for the development of the child, with emphasis on education, health, care, malnutrition and the
survival of the child. Additionally, national laws are required to protect the child from discrimination,
abuse, exploitation and trafficking.

E. Obligations under the SAARC Child Welfare Convention
applicable to trafficking in children

Like the Convention on the Rights of the Child, the SAARC Child Welfare Convention taken
holistically, as well as its specific provisions, protect children from trafficking.

1. Respect and ensure rights and freedoms

Article III of the SAARC Child Welfare Convention requires States to:

• Reaffirm the right of the child to enjoy all rights and freedoms guaranteed by the national
laws and regionally and internationally binding instruments,

• Consider the Convention on the Rights of the Child as a comprehensive international
instrument concerning the rights and well-being of the child,

• Reiterate the commitment to implement the Convention on the Rights of the Child,

• Uphold the "best interests of the child" as a principle of paramount importance and adhere to
the this principle in all actions concerning children and

• Consider gender justice and equality as key aspirations for children.
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2. Prevention

Article IV of the SAARC Child Welfare Convention requires States to:

• Pursue a policy of development of a national programme of action that facilitates the
development of the child,

• Focus policy on accelerating the progressive universalization of the child's access to the
basic services and conditions,

• Discourage entry of children into hazardous and harmful labour and

• Ensure implementation of the Ninth SAARC Summit decision to eliminate child labour from
the SAARC region.

3. Protection

Article IV of the SAARC Child Welfare Convention requires States to:

• Ensure that national laws protect the child from any form of discrimination, abuse, neglect,
exploitation, torture or degrading treatment, trafficking and violence and

• Make civil registration of births, marriages and deaths, in an official registry, compulsory in
order to facilitate the effective enforcement of national laws, including the minimum age for
employment and marriage.

4. Regional cooperation

Article IV of the SAARC Child Welfare Convention requires States to:

• Provide opportunities for appropriate bilateral and multilateral sharing of information, experience
and expertise,

• Facilitate human resource development through planned annual schedule of SAARC
Advanced Training Programmes on Child Rights and Development,

• Encourage and support bilateral and multilateral agreements and cooperation that would have
positive impact on regional and national efforts in facilitating, fulfilling and protecting the rights
and well-being of the child and

• Support the participation of non-governmental bodies including community-based organizations
while implementing the provisions of the Convention.

5. Legislation

Article VII of the SAARC Child Welfare Convention requires States to:

• Adopt in accordance with the Constitution the legislative and other measures necessary to
ensure the implementation of the Convention and

• Not let anything in the Convention affect any provisions which are more conducive to the
realization of the rights of the South Asian child and which may be contained in national laws
or international agreements that are in force.

Table 1 provides selected example of legislative reform taken in the region to conform to the CRC.

6. Participation of civil society

The SAARC Child Welfare Convention recommends States to encourage and support the
participation of non-governmental bodies including community-based organizations in implementing the
provisions of the Convention.
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Selected examples of legislative reform taken to conform to the CRC

Cambodia:

Law on Suppression of Kidnapping, Trafficking and Exploitation
of Human Beings of 1996

Provides heavy punishment (minimum of 10 years imprisonment) for parents who force their children
to commit prostitution or who sell their children to traffickers and for any person who commits
debauchery acts against a person below 15 years old.

China:

Criminal Law of 1997

Includes prohibition against trafficking in women and children and identifies trafficking as a crime with
severe punishment. One important change in the new law is that CSEC is not treated exclusively as
a crime against the family and society, but also as a crime against children's personal democratic
rights.

Thailand:

Prevention and Suppression of Prostitution Act of 1996;

Decriminalizes and provides assistance to child victims (under 18 years old) of commercial sexual
exploitation and trafficking (irrespective of the child's consent) while imposing harsh punishment on
traffickers and organized networks as well as clients and parents involved in trafficking.

Measures in Prevention and Suppression of Trafficking in Women
and Children Act of 1997;

Allows the taking of early deposition of witnesses which helps cross-border victims to give evidence
and return home more quickly. It also enables them to stay in facilities provided by NGOs.

Criminal Procedure Amendment Act of 1999;

Allows the videotaping of child witnesses and for the child being interviewed to have a social worker
or psychologist and another person that the child trusts with him/her, as well as the prosecutor and
the police.

Memorandum of Understanding(MOU) on Common Guidelines of Practices and Agencies
concerned with Cases where Women and Children are Victims of Human Trafficking of 1999

Shifts the victims of trafficking out of immigration detention centres to facilities run by the Social
Welfare Department in coordination with NGOs.

Viet Nam:

Revision of Penal Code of 1985 in 1999

Introduces more legal sanctions against perpetrators for crimes related to sexual abused and
exploited and trafficking children such as sexual intercourse with children (art. 114); sexual
intercourse with children (art. 115), trafficking in, fraudulently exchanging or appropriating children
(art. 120); paid intercourse with juveniles (art. 256). It also includes harsher penalties for crimes
against children.
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