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laws give those affected by forfeiture greater rights and pro-
tections than did their far more oppressive predecessors.2

Prior to the 1970s, most state forfeiture laws dealt with nar-
cotics, gambling, and moonshine violations and were rarely
used. However, with the emergence of drug abuse as this
nation's number one law enforcement problem, the criminal
justice system was forced to recognize that drug trafficking is
a billion-dollar business and that its participants are unfazed
by even the harshest mandatory minimum jail sentences.
Individuals are easily replaced in narcotics organizations, par-
ticularly when the money continues to pour in.

But, taking away the extraordinary amounts of cash and
the expensive planes, boats, and cars attached to drug traf-
fickers and their enterprises has proven to be an effective
means of getting the attention of these criminal entrepre-
neurs. As a result, forfeiture laws have become an important
adjunct to criminal prosecution when financial gain is an
obvious end result of the crime.

Planning: An Investment with Returns

An asset forfeiture program can be extremely productive, or it
can turn into a very frustrating and disappointing endeavor.
The way to prevent its untimely demise is to determine what
one hopes to accomplish through it, carefully define those
goals, and meticulously plan all phases of the effort.

To embark on the seemingly esoteric task of deciding what
the forfeiture program should accomplish is not easy. A pros-
ecutor's office, for example, must routinely react to what the
criminal justice system throws its way and rarely has the lux-
ury of free time to dedicate to planning. Unfortunately, asset
forfeiture is still an evolving law enforcement tool that
demands special attention. Apart from the unique legal issues
that will arise, innumerable operational questions must be
examined and addressed. These areas are not cause for
undue concern and are certainly not insurmountable. In fact,
they are quite manageable when they have been dealt with in
the program plan.

This guide will designate those legal and operational ques-
tions that must be answered, or at least considered, before
initiating an asset forfeiture program. After that, creativity
and good judgment are the key additional ingredients
required for this very important addition to the criminal jus-
tice effort.

Designing and Communicating the Program's Goals

Planning will actually accomplish two very important objec-
tives: establishment of the parameters of the program, and
provision of a framework for communicating the program's
objectives to all involved. Although closely related, designing
the program and making certain that everyone understands
and agrees with it are substantially different tasks.

Many asset forfeiture programs experience difficulty
because the law enforcement agencies responsible for the sei-
zure of property have priorities different from the prosecu-
tor's office. Disputes can occur, for example, when a
prosecutor sees asset forfeiture as a logical and necessary
adjunct to long-term investigations of drug-smuggling organi-
zations, but the law enforcement agency derides that a more
effective way to handle the community's drug abuse concerns
is routinely to forfeit the vehicles of street-level crack cocaine
buyers and sellers. Neither objective is incorrect, and asset
forfeiture can be used effectively in either situation. However,
limited resources will usually require that one operation
receive priority status while the other is relegated to the
"back burner."

The ramifications of such disagreements are obvious and
can be avoided if the investigators and prosecutors agree with
the program's focus and if they work cooperatively as a team.

Strict Scrutiny of Forfeiture Statutes:
Can You Get Where You Want to Go?

Even when an enthusiastic decision has been made to create
an asset forfeiture program, an immediate problem arises:



most states have several statutes on the books that contain
forfeiture provisions, but they may not be appropriate foun-
dations for an asset forfeiture program. If the laws are too
narrow (e.g., allowing only for the forfeiture of gambling
equipment or vehicles used in narcotics offenses), they may
need to be expanded. If they do not provide for minimal due
process, they may be invalid. Determining whether a state
has a viable forfeiture statute is discussed at length below,
but an effective program can be developed around several
different forfeiture statutes if an effort has been made to iden-
tify and analyze them.

Many states presently have forfeiture statutes that are
amended versions of laws in existence in the early 1900s.
These statutes often provided for in rem forfeitures of prop-
erty involved in illegal liquor and gambling operations. Most
modern state forfeiture laws are based upon the extension of
such statutes to property and cash involved in drug traffick-
ing,3 but the scope of these laws, from the theories of forfei-
ture to disposition of forfeited property, varies greatly from
state to state.

Because of the patchwork quality of many present-day for-
feiture statutes, it is important to clearly understand the
strengths and weaknesses of each state's laws. Some statutes
are explicit in their description of offenses that will subject
property to forfeiture but are silent about how the legal action
should be initiated. Since there are differences in the kind of
evidence required, a statute's theory of forfeiture should also
be analyzed:

• Are proceeds of criminal activity, such as profits, forfeitable, or does the
statute apply only to property actually used during the crime?

• Is property that facilitates an offense (such as a boat used as a decoy)
subject to forfeiture?

• Is property intended for use in the course of an offense forfeitable?
• Is one offense sufficient, or is a pattern of criminal activity required?
• Is a criminal conviction required before forfeiture can be initiated, and

is the forfeiture a civil or criminal action?

It is very important to examine carefully all of the statutes
at your disposal and to determine how each one operates and
might fit into the forfeiture program. During an analysis of

each forfeiture provision, questions such as those discussed
below should be addressed.

What are the statutory requirements for seizure of property?

In addition to describing the legal bases for forfeiture of prop-
erty, some statutes will provide law enforcement officers with
standards for seizure.4 Other statutes do not establish specific
requirements for seizure but contain provisions for seizure
based upon a "warrant" or "court process."5 Unfortunately,
those terms are often undefined and therefore, may require
creative drafting of forms that could be presented to a court.

A standard of probable cause should be established for sei-
zure pursuant to a warrant incident to arrest or when evi-
dence that the property is forfeitable develops.6 A clear
understanding of the circumstances under which seizures are
permitted is particularly significant to the officers who will be
expected to recognize and seize property for forfeiture. The
prosecutor's office must specify the requirements for seizure
and be prepared to answer the more unusual questions that
are certain to arise. (For example, can one law enforcement
agency seize property in its jurisdiction based on a request
from another jurisdiction?)7

Does the statute establish a procedure for filing and handling
forfeiture coses?

Even though a statute may specify a particular procedure for
forfeiture proceedings, its details are often not fully
explained. For example, some relatively new statutes specify
that the forfeiture proceeding will be initiated by a court's
issuance of a rule to show cause but without clearly describ-
ing how that should be done.8 Other statutes may require
that a forfeiture be initiated via complaint, without answering
the question of who should be served if those in possession
of unfilled property deny that it belongs to them.

To obviate the need for court intervention to reconcile
widely differing procedures, it is wise to create a procedure
and suggest that it be used by all jurisdictions that will be
engaged in forfeiture actions within the state. Suggestion and
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ratification of a procedural framework can be handled
through the state's prosecuting attorneys' association or attor-
ney general's office. By establishing procedural guidelines
that are complete and fair, and that will be used consistently
throughout the state, the courts may not feel compelled to
intervene and articulate procedures that are more restrictive
than legally necessary.

A procedural issue that may have jurisdictional implications
is the type of notice that must be given to claimants. Even
when the forfeiture statute provides for legal advertising of a
proposed forfeiture, particularly when ownership of unfitted
property like money is concerned, some courts have raised
concerns about their ability to exercise jurisdiction over claim-
ants once they are known. As a result, actual service of pro-
cess may be required in such situations.9

When the courts alter traditional notions of service in for-
feiture cases, they may incidentally alter the respective bur-
dens of proof. For example, if service of the rule to show
cause is required, is the government now obliged to prove
the case by a preponderance of the evidence or will die origi-
nal statutory showing of probable cause remain sufficient?10

Recently, when the Florida Supreme Court decided that jury
trials were required in actions brought pursuant to Florida's
Contraband Forfeiture Act,11 similar concerns were expressed
regarding the effect of that decision on the handling of such a
trial and on the assignment of the burden of proof between
the claimant and the government.12

Are there time limits for filing?

Because the seizure and detention of property raises signifi-
cant due process concerns, considerable litigation has
occurred regarding how long the government can delay initia-
tion of forfeiture proceedings.13 Constitutionally, even an
eighteen month delay will not necessarily violate due pro-
cess,14 but it may encourage claimants to seek return of their
property through civil action (replevin) or through motions
for return of property directed to the criminal courts. Many
state laws prohibit the institution of actions in replevin
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against seized property, or at least provide the seizing agency
with a reasonable grace period before a claimant can institute
such action.15

Such provisions are very helpful in the face of aggressive
attempts to obtain return of the seized property. Often, if the
seized property could provide collateral for bail or serve as an
attorney's fee, actions are taken to seek return of the property
almost immediately. When a forfeiture statute does not
explicitly preclude actions in replevin or for return of prop-
erty, a sympathetic court might be inclined to grant such
relief, particularly if the seizing agency has not had sufficient
time to develop or prepare the forfeiture case. If a forfeiture
statute does not address these issues, be prepared to oppose
such actions by relying upon traditional forfeiture theories
vesting title to the property in the government at the time of
the illegal act.16

Are innocent owners and lienholders protected?

Many modern forfeiture statutes depart from the common
law rule that even innocent property owners were not enti-
tled to relief from forfeiture. By protecting the rights and
interests of innocent parries, these laws are less harsh but
often encourage considerable litigation to determine exactly
who will be granted relief. When property is held jointly, co-
owners are very much inclined to contest forfeiture and the
government will often be forced to rebut the claimant's denial
of knowledge that the property was to be used in criminal
activity. Evidence that will rebut a claim of lack of knowledge
can be difficult to obtain, but investigators must be prepared
to do so when an innocent-owner claim arises.

Transfers or assignments of property by owners after sei-
zure are often attempted to pay attorneys' fees or create col-
lateral for bail bonds. Although statutory "relation back"
provisions merely reflect the common law rule vesting title to
property in the government upon its illegal use or acquisi-
tion, they can be very helpful in defeating the claims of post-
seizure transferees and are of great assistance in limiting the

13



number of claimants who will be able bo survive a standing
challenge.

In regard to claims by "bona fide" lienholders, some states
have strictly construed this class of claimants to include only
those who have perfected their liens in a manner prescribed
by state law.17 At least one state court hasalso held that
when a note signed by a property owner agrees to the pay-
ment of attorney's fees should the lienholder have to sue to
enforce the agreement, the government will be responsible
for the lienholder's attorney's fee if the lienholder appears in
the forfeiture proceeding to advance a claim.18 It is, therefore,
advisable to notify lienholders of the government's desire to
settle their claims without their having to incur attorney's
fees.

If the government is ultimately unsuccessful in forfeiting
the seized property, the question of the government's liability
for costs or damages is certain to arise. Although courts have
been reluctant to award damages for loss of use,19 they have
been more willing to accommodate claims for incidental
expenses such as storage fees.20

Does the statute provide for the disposition of property and cash?

Many complex and technical issues are associated with the
disposition of property and cash. These matters are, how-
ever, more than annoying details: they often determine
whether a forfeiture program can maximize its returns and
become a truly worthwhile effort. The points discussed below
should be considered.

Does the statute create a fund into which cash forfeitures and the
proceeds from sales of forfeited property can be deposited?

Some states have established special law enforcement trust
funds that accept such deposits, thereby directly benefiting
the law enforcement effort rather than the state's general rev-
enue fund or other fund established by state law or constitu-
tion. If a law enforcement fund is established, it is important
to consider legislation that prohibits reduction of the agency's
operating budget as a result of the forfeited assets. Such
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funds should be used to supplement agency budgets, not
reduce them. Some state laws have sought to achieve that by
prohibiting governing authorities from using forfeiture funds
for recurring operating expenses of the law enforcement
agency, requiring instead that the funds be used, for exam-
ple, for complex or protracted investigations, special technical
equipment and expertise, or special programs.21

To prevent forfeiture funds from being used as "slush
funds," strict statutory or internal policy guidelines should be
developed to describe what kinds of expenditures are appro-
priate and how they should be accounted for. Unjustifiable or
frivolous expenditures may lead the legislature to conclude
that the funds are being abused. That might lead to restrictive
legislation or state, rather than local, control.

Can the special funds be interest-bearing accounts, and can the
law enforcement entity keep and use the interest generated?

If the forfeiture program is successful, there is great potential
for building a substantial balance in your forfeiture trust
fund. Since the balance may remain high pending appropria-
tion of the funds in the account, it would be wise to deter-
mine whether the fund can accrue interest and, if so,
whether the interest can be redeposited into the fund for use
by the agency.

A related question is whether seized cash, pending its for-
feiture, can be deposited into the trust fund. Since in rem for-
feitures rely heavily on the property having been involved in
the offending act, some prosecutors and government attor-
neys are reluctant to deposit the seized monies into a bank
account, thereby destroying its identifiability and any eviden-
tiary value it might have. Furthermore, if the packaging of the
money has some evidentiary value (for example, the small
packages of twenty-dollar bills bound with rubber bands that
are so popular with drug traffickers), some prosecutors prefer
that the cash be maintained in the evidence room in its origi-
nal condition.

Although evidentiary questions must be resolved in accord-
ance with available state precedent, persons from whom cash
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is seized are often amenable to stipulations allowing the cash
to be deposited into interest-bearing accounts, since the inter-
est might inure to their benefit if the forfeiture is not success-
ful.22 Such stipulations should clearly waive any right to
challenge the commingling in the forfeiture proceeding and
should waive any evidentiary (as opposed to constitutional)
objections to introduction of the evidence in a criminal trial
involving the claimant.

Can property be split among several agencies participating in an
operation, or must the seizing agency retain all property?

Since many narcotics operations involve multiagency task
forces, some statutes recognize that by permitting the equita-
ble distribution of property among participating agencies. The
prosecutor's office should also determine whether it can
receive forfeited assets or proceeds, or whether costs associ-
ated with prosecution of a forfeiture are recoverable.23

Can existing liens be paid off with public funds?

If a law enforcement or prosecuting agency decides to retain
property that has a lien against it, it is important to deter-
mine whether monthly payments can be made while the for-
feiture litigation is in progress and whether the lien can be
satisfied from the agency's budget or special forfeiture fund.
That is especially significant in forfeitures of real property, for
existing mortgages often place the property in danger of fore-
closure if mortgage holders are statutorily protected and anx-
ious to preserve their investment.

The importance of a viable statute cannot be overstated. In
addition to the procedural issues mentioned above, forfeiture
statutes should be examined for defects that can affect their
constitutionality: is the statute fundamentally fair and does it
provide for minimal due process? Although certainly easier
said than done, legislative changes may be the only way to
maximize the effectiveness of the forfeiture program. Due to
their considerable history and very favorable treatment by the
courts, the federal drug forfeiture laws [21 U.S.C. Sections
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881 (civil) and 853 (criminal)] provide excellent models for
state forefeiture statutes. However, until such amendments
can be made, consideration of the issues listed above leads to
recognition and anticipation of problem areas before they
become formidable obstacles.

Identifying Other Related Statutes: Knowing What State Laws
Are Available and How to Use Them

Becoming familiar with other statutes that can be used by the
forfeiture program will give it greater flexibility and can
enhance its effectiveness, Although the state's generic forfei-
ture statute will be the primary enforcement tool, it is impor-
tant to remember that other laws have been developed in
recent years that can be very useful. Revenue statutes that tax
illegal controlled substances, laws relating to professional and
business licensure, and innumerable other regulatory provi-
sions often offer enforcement alternatives when such laws
have been violated. Even if some form of forfeiture is not per-
mitted, the state might be able to file for injunctive relief or to
record an enforceable statutory lien; both can be as effective
as forfeiture in thwarting the targeted criminal activity.24

Another class of particuarly formidable civil enforcement
statutes are state RICO laws. Although some states have
given these laws different names (for example, the "Wiscon-
sin Organized Crime Control Act" and the "California Con-
trol of Profits of Organized Crime Act"), the statutory scheme
is the same. RICO-type statutes generally have a two-
pronged approach: they define prosecutable crimes and create
other remedies that can include forfeiture and injunctive
relief.

The availability of broad-based civil relief under such stat-
utes is especially important when criminal prosecution has
been ineffective and forfeitable assets cannot be located. In
one major investigation of massage parlor prostitution opera-
tions, law enforcement and prosecuting agencies realized that
arresting individual prostitutes would result in minimal fines
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and little, if any, jail time. The investigation revealed that the
storefronts in which the parlors were located were rented and
that no other assets were worth pursuing. At the time, identi-
fication of the profits and the principals involved was diffi-
cult. Using a state RICO law that provided for injunctive
relief, all operations were permanently shut down after
injunction proceedings determined that the primary activity
of the businesses was prostitution. The criminal enterprise
was stopped completely through injunctive relief only.

It is, therefore, advisable to determine whether RICO or
other regulatory enforcement will be included in the asset for-
feiture program, will be handled by a separate unit or
agency, or will be considered for inclusion in the forfeiture
program at some future date. Even though the prosecutor's
office may not be able, or may not choose, to become
involved in nonforfeiture types of civil relief, awareness of
such possibilities can enhance the entire effort.

Designing the Program: The Operational Plan

Several areas must be considered when the asset forfeiture
program is designed. The list of issues to be addressed is
derived from the experience of states like Florida, where the
immediacy of a devastating drug trafficking problem
launched asset forfeiture efforts without much planning.
Answering certain questions about the type of criminal activ-
ity that has proven most difficult for a jurisdiction to sup-
press, the various statutes or local ordinances at one's
disposal, and the investigative, prosecutive, and financial
resources available to the asset forfeiture program will help
define its scope and likelihood of success. Your operational
plan should, therefore, include the components discussed
below.

Identification of the problem

Every jurisdiction faces law enforcement problems that are
difficult to solve. Arrest and prosecution have traditionally
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been the only options available to deal with criminal activity.
But they often overlooked the considerable financial motiva-
tion involved in gambling, prostitution, pornography, and
narcotics offenses. Asset forfeiture laws provide additional
penalties and an exceptionally appropriate means of attacking
ill-gotten gains.

Concentrating the investigative and legal focus on one type
of criminal activity, at least initially, allows the enforcement
team to develop expertise in the procedural and technical
aspects of that particular type of forfeiture. For example, if
the jurisdiction determines that narcotics offenses warrant
asset forfeiture activity, investigative and legal issues will
develop through the handling of the first few cases. The reso-
lution of problems encounted in those cases is imperative
before a new set of issues must be faced in, for example, for-
feiture cases brought against pornography operations. Once
those in the forfeiture program develop expertise, the focus
of the program can be expanded.

Evaluating the investigative and prosecutive commitments

An issue closely related to the selection of applicable statutes
is the selection of cases and the designation of responsibility
for investigative and prosecutive aspects of the program.
When several law enforcement agencies operate in the juris-
diction, all must understand their roles in the asset forfeiture
effort. If a prosecutive decision is made to accept initially
those cases generated only by a special multiagency task
force, that decision must be clearly communicated to the
other law enforcement officers in the area. This is particularly
important in jurisdictions that have not had an asset forfei-
ture program and where the local law enforcement agencies
are anxiously awaiting its creation. If the program's limita-
tions are not clearly explained, the prosecutor's refusal to file
non-targeted cases will cause considerable ill-will and frustra-
tion and may impede expansion of the program when that
becomes possible.

Within the prosecutor's office, responsibility for the forfei-
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ture program must be established and, if possible, a special,
identifiable unit should be established. If one attorney is to
participate on a full- or part-time basis, all legal advising and
case filing duties should be clearly delegated to that person.
Investigators who have to search the office to find an attor-
ney interested in assisting them with a forfeiture question or
case will soon lose interest.

Finding a prosecuting attorney who is challenged by the
prospect of a trailblazing civil practice is also important. As a
bastion of pure criminal law, many prosecutors' offices view
civil matters as an inferior or less prestigious form of practice.
However, with the present interest in forfeiture and its recog-
nized viability, asset forfeiture programs have become elite
units that attract outstanding people.

Training

Unfortunately, enthusiasm in the investigative and attorney
ranks cannot completely substitute for adequate training and
preparation. Particularly where civil enforcement efforts will
rely upon complex statutes like state RICO laws, attorneys
and investigators must understand the legal and evidentiary
requirements of the laws involved. If investigators feel
uneasy about securing and reviewing financial records, or if
the prosecutors have no idea what the legal basis for a RICO
forfeiture is, few cases will materialize.

In Florida, RICO and financial investigation training pro-
grams for law enforcement officers and prosecutors were
designed when it became clear that enforcement efforts
against drug trafficking would routinely include some form of
forfeiture. Those programs sought to combine legal funda-
mentals with operational realities: attendees should leave the
course with a good understanding of the law and the eviden-
tiary issues they would face and feel comfortable with the
day-to-day fundamentals of dealing with seized property and
the often creative efforts on the part of owners to get their
property back.

Giving investigators and prosecutors a solid foundation in
the legal requirements for forfeiture has a twofold purpose: it
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ensures that everyone involved in the process understands
what the legal elements of the government's claim will be,
and lays the basis for a thorough discussion of how those ele-
ments can be proven.

For example, regarding laws that permit forfeiture of the
"proceeds" of illegal activity, both investigators and prosecut-
ing attorneys should be aware of the various means of prov-
ing that a drug trafficker's Ferrari is indeed a "proceed" of
his criminal activity. If an eyewitness will testify that the traf-
ficker was paid in cash for five kilos of cocaine and immedi-
ately rushed to the Ferrari dealer to purchase the car, proving
that the Ferrari is a proceed of drug trafficking is a relatively
simple matter.

However, if the Ferrari was bought two years ago and
there is no witness to or documentary evidence of the trans-
action, the only way to seek forfeiture of the car might be to
pursue a "net worth" theory; that is, the drug trafficker had
no legitimate means of support while he was dealing in nar-
cotics but lived extravagantly, buying expensive clothing,
jewelry, and cars. A detailed description of his criminal activi-
ties, the amount of money he probably made as a result of
his drug trafficking, and the lavish properties he acquired
without working at a legitimate job are all circumstantial evi-
dence that the properties were the proceeds of illegal activity.
Rather than assuming that a net worth analysis is nothing
more than an unwieldy and horribly complicated tax investi-
gation technique, investigators and attorneys can be intro-
duced to the net worth concept in a training setting that
demonstrates its simplicity and effectiveness.

The objective of an asset forfeiture training program must,
therefore, be to expose all concerned to the new laws and
investigative techniques that can be used in the forfeiture
effort. Some subject areas to consider are as follows:

Forfeiture law. Provide a detailed explanation of the various
state laws available and stress the legal elements needed for
each type of forfeiture. If asset sharing under federal statutes
is likely, a discussion of any significant differences between
state and federal law is helpful. Since forfeiture cases are gen-
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erally civil proceedings, it is also important to describe the
procedural aspects of the litigation as established by state law
and court rule and to point out those tools (e.g., seizure
orders, temporary restraining orders, liens, Us pendens) that
are uniquely available in forfeiture actions to protect and pre-
serve property.

Sources of information. Present a thorough description of the
different places information can be found and the different
means by which the information can be obtained. Although
public records are relatively easy to find and can provide
excellent information regarding an individual's assets, obtain-
ing financial documents like bank records will require an
understanding of what is available, what should be
requested, how it should be sought (e.g., subpoena, search
warrant), and what the fee is, if any. The differences between
personal and business records should be explored, including
a review of some of the legal considerations involved in how
such records are obtained.

Financial investigative techniques. Provide an exposure to
subject that sufficiently demystifies it and demonstrates how
easily and effectively such techniques can be employed in for-
feiture cases. Net worth analysis and asset tracing should be
discussed, with advice given on how to read and interpret
certain business and financial records.

Property management. Describe the problems that every for-
feiture effort will confront in tracking, maintaining, and dis-
posing of seized and forfeited property. Sample policies and
procedures should be discussed and, if possible, distributed
to attendees.

Objectives of the forfeiture program. If the training program
is being held for local officers and prosecutors, this is an
excellent opportunity for both to describe the objectives of the
forfeiture effort and the type of cases that will be accepted for
filing. In this setting everyone will be exposed to the forfei-
ture policies that have been developed by the police and
prosecuting officials in the jurisdiction.

Many other subject areas can be included in the training
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program if time permits: money laundering, complex case
management techniques, real estate records and analysis of
property transactions, federal asset sharing programs, use of
electronic surveillance, and any issues that may be of particu-
lar interest in the jurisdiction. However, one of the most
important aspects of the program should be to provide "nuts
and bolts" instruction, rather than lots of interesting theory.
Even legal issues and financial investigative techniques
should be immediately brought to the practical level through
hypothetical fact situations and class workshops.

To provide the most effective instruction in some of these
highly technical areas, consideration should be given to seek-
ing out recognized experts who are also good instructors.
Organizations such as the Police Executive Research Forum
and the National District Attorneys Association are often able
to suggest excellent instructors that have proved abilities in
specialized areas.

Evaluating Resources: What Can the Program Afford?

Although most asset forfeiture cases are relatively simple pro-
ceedings that do not have unusual or complex investigatory
or evidentiary requirements, RICO or regulatory forfeitures
can require substantial expertise in financial investigations.
When it is necessary to obtain and analyze financial and
property records in order to trace money from an illegal
transaction to the purchase of an asset, the asset forfeiture
program must have access to experienced financial investiga-
tors or, at the very least, people with a background in
accounting.

If local law enforcement agencies cannot provide such
expertise, financial investigators in other governmental agen-
cies should be identified and asked if they are willing and
able to assist. It is also essential that management personnel
in those agencies agree to provide the investigators when
needed. If no state or federal agencies can provide investiga-
tive assistance, it may be necessary to look into the possibility
of contracting with a certified public accountant to do the
work. The worst possible scenario is to execute a subpoena or
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search warrant for business or financial records and have no
one available to organize and analyze them.

Although other government agencies might tentatively
agree to help with financial investigations out of a spirit of
cooperation, they may not be able to follow through because
of pressing demands in their own areas. If one of the asset
forfeiture program's objectives will be to pursue complex for-
feitures, either the law enforcement agencies or the prosecu-
tor's office must make the hiring of experienced investigative
personnel a priority.

In addition to expert investigators, the program designers
must evaluate the costs involved in conducting long-term
financial investigations. Many states now authorize banks to
charge fees for retrieving documents requested pursuant to
subpoena, and these fees can be staggering. Travel, docu-
ment copying, informant, and personnel costs all tend to rise
in complex forfeiture cases, but so does the return. If investi-
gators are tracking the course of several million dollars from
the United States to an offshore corporation and back, the
time and money invested will likely result in a civil forfeiture
case that dismantles a major criminal enterprise.

Targeting cases

Probably the most difficult issue to resolve in an asset forfei-
ture program is that of targeting. Here, targeting refers to the
decision a prosecutor or police officer must make when evalu-
ating whether a particular investigation will include forfei-
ture. Without dampening the enthusiasm of the investigators
or prosecutors, it must be made clear that forfeiture is very
effective but uniquely susceptible to abuse. If courts receive
cases that suggest an inappropriate preoccupation with a
defendant's assets rather than his criminal culpability, it is
likely that the forfeiture statute will be very strictly construed.
Since considerable precedent holds that forfeiture statutes are
not favored in the law,25 adverse appellate decisions could
put the entire forfeiture effort in jeopardy. It is, therefore,
essential that the legislative intent behind forfeiture statutes
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be clearly understood and that inappropriate uses of these
statutes be restrained.

One example of an investigative practice that threatened
the existence of Florida's forfeiture act was a case involving a
reverse sting drug operation initiated against several individ-
uals through a paid informant.26 After the informant "sold"
the defendants several hundred pounds of marijuana, they
were arrested and charged with drug trafficking. The defen-
dants alleged entrapment on the ground that the police and
the prosecutor's office had agreed to pay the informant
10 percent of all civil forfeitures arising out of the investiga-
tion. The facts also revealed that the informant was an essen-
tial witness in the criminal prosecution and was required by
the agreement to testify. In a strongly worded opinion, the
Florida Supreme Court concluded that such practices violated
the defendants' due process rights and reversed their convic-
tions. At the least, this case represents a forfeiture policy
gone awry.

To insure that forfeitures do not become the motivating
force behind criminal investigations, suspects should be tar-
geted for investigation based on their criminal activity.

Plea bargaining and forfeiture settlements

An issue closely related to targeting is the involvement of for-
feitures in plea bargaining. If prosecuting agencies agree to
jointly settle a criminal defendant's charges and any forfei-
tures he may have an interest in, a lenient sentence may
appear to have been bought by a criminal eager to avoid seri-
ous punishment.27 In the absence of a filed petition for forfei-
ture, conveyances of property by criminal defendants to law
enforcement and prosecuting agencies may have the same
appearance of impropriety, especially if criminal charges
against the defendant are dismissed for any reason.

Care should, therefore, be taken to address forfeitures and
plea negotiations separately. If the defendant initiates negoti-
ations to settle a forfeiture case and a criminal prosecution
together, the court file should reflect, by appropriate plead-
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ing, that the defendant chose to do so voluntarily and with-
out any coercion from the prosecutor's office. In cases where
the defendant decides to sign over his interest in seized prop-
erty before the government has actually filed a case against it,
filing the forfeiture is still advisable. The defendant's desire to
waive his claim to the property can be evidenced in a settle-
ment agreement concluding the case, and the government
will be less likely to suffer criticism for engaging in "cash reg-
ister justice."

Participation in federal asset-sharing programs

One option that can be incorporated into a state forfeiture
effort is participation, at some level, in federal asset-sharing
programs. This option is especially viable when state or local
law enforcement agencies participate in federal task forces or
joint investigations. In such cases, seized property will be
equitably distributed to participating law enforcement agen-
cies after a forfeiture proceeding has been successfully
resolved by the appropriate federal agency. A state or local
law enforcement agency's request for distribution of forfeited
assets must be made on an "Application for Transfer of Fed-
erally Forfeited Property" (U. S. Justice Department Form
DAG-71) that is available from local DEA or FBI offices.

Even when there is no joint federal/state investigation, for-
feitures can be "adopted" by the federal government if the
property is forfeitable pursuant to a federal forfeiture law.
Presently, 15 federal statutes permit asset sharing.28

Management of Seized Assets

Although volumes could be written on this seemingly mun-
dane topic, a few words must suffice regarding the effect of
property management on the success or failure of an asset
forfeiture program. This area unquestionably requires more
detailed attention than can be given to it in this paper, but
pointing out a few of the more serious pitfalls will hopefully
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encourage development of sound property management
policies.

Unless a forfeiture statute provides for the release of seized
property to its owner upon the posting of an appropriate
bond,29 the program will be responsible for maintaining all
property pending forfeiture. Property that is allowed to dete-
riorate can cause two serious problems: (1) it will be of less
value to the seizing agency and, if sold, will bring little or
nothing at auction; and (2) if the forfeiture is unsuccessful,
the court may require that the government restore the prop-
erty to its condition at the time of seizure. Restoration may
not be too difficult on a 1978 Volkswagen van, but making a
twin-engine Beech King Air airworthy after it has been neg-
lected for over a year is another matter.

Maintaining vehicles that are locked in a compound is not
easy, but preventing the deterioration of the more exotic and
more valuable properties is much more difficult. Procedures
should be drafted that detail where property will be kept
(warehouse, airplane hangar, boatyard) pending forfeiture
and who will be responsible for its maintenance. If leases or
contracts for space are likely to be needed, they should be
drafted. If a boat is to be kept at a marina, the agreement
with the marina should be reduced to writing and should
spell out the duties and responsibilities of the marina. For
example, is the marina required to check the boat periodically
for damage or leaking, or does the charged fee cover only the
dock space? Who will start the engines to insure that they
remain in working order?

Such questions take on almost cosmic significance for air-
craft, which involve unique maintenance requirements that
the average police department is not in a position to fulfill.
Once again, specialists must be identified. What they are
being asked to do must be included in their contracts. Since
aircraft are usually the most expensive kinds of property
involved in forfeiture, it is wise to determine if the responsi-
ble government entity has, or could purchase, insurance to
cover hull damage (as opposed to liability insurance) rather
than exposing the agency's operating budget to payments for
possible future damage.
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Conclusion

Asset forfeiture programs are creating an intriguing body of
law and an unique set of investigative challenges for the
criminal justice system. With careful planning, intelligent pol-
icies, and a strong commitment to the goals of the forfeiture
program, both law enforcement and the prosecutor's office
can take pride in the success that is certain to occur. If diffi-
culties arise that this guide cannot resolve, call upon your col-
leagues in other states for help. The only thing more exciting
than having your problem solved is being the one who pro-
vides the solution.
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whose address is [address], (c) E.F. is a resident of the State of Flor-
ida who is currently a fugitive. His last known address is [address],
(d) SUNSHINE BANK of FLORIDA, INC., a Florida corporation,
holds a Mortgage dated July 1, 1980, and recorded in the records of
Dade County at O.R. Book , Page
Facts

7. Beginning in March 1981 and continuing through and including
June 1984, the aforenamed A.B., CD. and E.F, combined, as a
group of individuals associated in fact although not a legal entity,
for the object and purpose of possessing, manufacturing and traf-
ficking in cocaine in the State of Florida. This combination of per-
sons constitutes an "enterprise" as defined in §895.02(3), Fla. Stat.
(1985). In furtherance of the affairs of the enterprise they committed
the following acts:

8. [First Predicate Crime and specific statute violated]9. [Second Predicate Crime and Additional Predicate Crimes andspecific statutes violated]10. The conduct described in paragraphs 8 and 9 above evidencesimilar intents, results, accomplices, and methods of commission,and are otherwise interrelated and not isolated incidents, so as toform a "pattern of racketeering activity" as defined in §895.02(1) and(4), Fla. Stat. (1985).11. A.B., CD. and E.F. were associated with the enterprisedescribed in paragraph 7, and conducted or participated, directly orindirectly, in that enterprise through a pattern of racketeering activ-ity, as described in paragraph 10, in violation of the Florida RICOAct, §895.03(3), Fla. Stat. (1985).12. The subject premises were used or intended for use in connec-tion with the violations described above as a laboratory for the man-ufacture of cocaine; as a storage site for materials used in connectionwith such manufacturing process; as a storage site for the manufac-tured product; and as a front to conceal the foregoing activitiesthrough the appearance of legitimate use. The property is subject toforfeiture as property used or intended for use in the courts of aRICO Act violation, under §895.05(2), Fla. Stat.Relief 'Plaintiff requests the Court to grant the following relief:(1) Order forfeiture of the subject property, subject to the rights ofany innocent persons duly established in this cause, pursuant to§895.05(2), Fla. Stat. (1985);(2) Retain jurisdiction to direct the proper distribution of the pro-ceeds of forfeiture pursuant to §895.09, Fla. Stat. (1985).(3) Award other relief the Court deems appropriate.42 43
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